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1. Intr!ductiln

1.1Backgr!und

Clpyright legislatl n is a part !f a bldy If law knlwn as intellectual priperty
Intellectual prlpertylaw prltects creatins !f the human mindi.e. the luman intellect.
Clpyright law is c!nstructed as a s!le and exclusive right flr the right hllder t! utilize
and make useflthe intellectual pripertyas he Ir she wishes.This is preferably dlne
thrlugh agreements. Rights management may be carried !ut Imeeitndividual !r
clllective basis® Individual rights management is usually by wdyc!ntractual license,
which may be elter exclusive Ir n!ln exclusive, and which may auth!rize yoe !f use
Inly Ir all u ses. Remunerdti rights are usually managed bylletting s!cieties that
functi! n as right h!ldersO trustees.

STIM b the Swedish Perflrming Rights Slcietyp has a mandate t! prltect the
ec!nimic interest If Swedish and flreign auth!rs and publishersrhusic in Swedet.

STIM pr'tects this interest by issuing STIM licenséslicense erntles a cust!mer t!

play c!pyright pr'tected music in a certain plaaag. at a restaurari, ac'ncert hall 'r

In a website.The c!st !If the license is administrated by STIM and thereafter distribute
as rlydtiest! the creatlrs and publishers wh! are the clpght !wners. STIM has
currently arlund 50,000 registered members and by undertaking a license with STIM
the custlnmer gets accesd ta w!rl d repertlire !f pritected nmusic t! perfirm publicly

under the terms !f the license.

STIMOs mandate is based !n a standard c!ntract entered int! by its members. The
c!ntract prlvides STIM with an exclusive right t! represent the membntil nlw, the

% X
! Basic Nltilns If Clpyright and Related RightsD!cument Prepared by the Internati!nal
Bureau !f WIPO, at 20nline:
http://www.wipl.int/exp!rt/sites/www/c!pyright/en/activities/pdf/basic_n!ti'ns.pdf
% Prlp. 2004/05:110UpphlvsrStten i inflrmatiinssamhSllebgen!mfSrande av direktiv
2001/29/EGat 243 [Pr!p. 2004/05:110]
% C!mmunicati!n frim the C!mmissiln t! the Cluncil, the Eurlpean Parliament and the
EurlpeanEc!n!mic and Sl!cial C!mmittee D The Management !f C!pyright and Related Rights
in the Internal MarketBrussels 16.04.200@nline:
http://ec.eur!pa.eu/prelex/detail _d!ssier_real.cfm?CL=en&D!sId=1905@M.2004]
* Ablut STIM, Online:
http://www.stim.se/stim/pr!d/stimv4eng.nsf/alld!cumisi7SEDC7BBB483303FC1257100004
EA253[Ablut STIM]




applicable c!ntract between STIM and every !ne !simembers has !bligatedght
h!lderst! licenseall c!pyright and neighblring rightg!nnected t! existing and future
wirks t! STIM in !Irder t! receive pltential rlyalies. The minlplly i n right
management !f STIM and !ther similar !rganizati!lns are beneficial flr b!th creatlrs
and users in termd Efficiency.

The c!pyright regime t!dayis c!nstructed after a binary relah where a user passively
c'nsumes creave w!rks ! f an Iriginal auth!r. In between these tw! plyers, c!pyight
c!llecting s!cieties plssess a beneficial rlle in managing licenses that are difficult t!
administrate 'n an individual level. H!lwever, due t! the increased usenfl rmati'n
techn!l! gy, the s!ciety has seema change in c!lnsumer patterns and terms GRemix
CultureB, OPrisumers®andOPrlduser® have made its way int! c!pyright thelry. In
the light !f the present change, several c!pyright cllle s!cieties (aning !thers
Swedsh STIM) have ch!sen t! amend their standard c!ntracts baseaxalusive
representatiln andalllw their members t! usea Creative Cim!ns license (OCC
licenseO) fIr wirks in the repertlire If the c!pyright cllledhg s!ciety. The CC licenses
imply an !pp!rtunity t! make a wl!rk free due t! certain c!nditns. Pillt activity
priceeds, besides in Sweden, in The NetherlandsDenmark and s!'n als! in
Australia® The initiative by Swedish STIM will last inially fir a trial perild ! f tw!
years and the CC licenses !pen t! STIM members must Inly entmc! mmercial use

If the applicable wirk

% X
° Lessig, LawrenceRemix. Making Art and C!mmerce Thrive in the Hybrid Ec!n!riife
Penguin Press (200B)essig, ORemix0]
6 Benkler, Y!chai, The Wealth !f Netw!rks: H!w Sl!cial Pr!ducti!n Transflrms Markets and
Freed!m. New Haven, CInn.: Yale University Press (2006)
" Bruns, Axel Bllgs, Wikipedia, Sec!nd Life, and Bey!nd: Fr!im Prlducti!n t! Prldusage,
Paperback2008)
® Press release 20098-26: Persbericht: Unieke samenwerking Creative C!mm!ns krijgt
verv!lg. Online: http://www.bumastemra.nl/l
NL/OverBumaStemra/Actueel/verlengingpilltcc.hifress release Bumastemra]
° Press release 20095-29: STIM first in Sweden with Creative C!mm!ns licengjne 2009)
Online:
http://www.stim.se/sth/pr!d/stimv4eng.nsf/alld!cuments/74363AA9DA65B087C12575C5004
710D4[STIM Press release]




1.2 Purp!se

As described ablve, thibjectives If STIM includest! Qprltect the ec!n!mic interest

If aut!rs, c!mp!sers and publishersO. Crigat C!mm! ns, In the !ther hand, is a
n!nprlfit c!rplrati'n dedicated t! make it easier flr pe!ple t! share c!pyright prltected
wirks and build up!n the exishg wlrk !f lthers, c!nsistent with the rules f
clpyright® Creative C!mmi!ns prlvides free licenses and legal t!!ls withe purplse

If generaing a larger Ochm!nO and fIr a creat!r t! license and share w!rk in a m!re
pragnatic way, s! !thers can e.g. share, remix !r use c!mmerciaiiy c! mmercially

the Iriginal wirk.

Besides the !bvilus mismatch in prinlunced !bjectives !f the tw! !rganizaAmns, it has
been said that, while Crea C!mm!ns is cmpatible with the c!pyright systemit is
n't c!mpatble with s!me !f the !ther sytems that are based !n clpyright, .i.e

clllective c!pyright licensing and dlecting s!cieties*

Thus, the purp!se !f this paper is t! analyze judicial prlblems that may arise when a
clpyright clllecting s!ciety draws up c!ndiit ns flr the use F CC licenses within the
sclpe !If their right management mandaf€he c!ndit! ns and the altered terms flr
administrati'n will be described and discuss&tf. instance, hlw may he definit! n ! f
n!nc!mmercial beunderst!!d? H!'w will the remunerai n acc!uning be affectedbe.g.
t! what extent dles STIM have an authlytt! withh! Id rlyalty payments and t! what
extent may STIM refuse t! detach remunérat acclunting n! linger applicable?
Mlrelver, t! what extent dles STIM have a resp!nsibijt t! prlvi de accurate
inflrm ati! n ab!ut its repert!re t! cust'mers and what arthe inflrmati'n dutes with
respect t! internat nal sister s!cieies? Addit! nally, the paper will discuss! mpeittil n
c!ncerns arising frim the initative by STIM anch!w the activity ! f Creatve C!mm! ns
and STIM respectively may be affected by thespre devel!pments.

X X
10 Ablut, Online: http://creativec!mm!ns.!rg/ab!ut/
" Hietanen, H and Oksanen, Megal metadata, !pen cintent distributi'n and c!llecting
Slcieties.Online: http://fr.creativec!mm!ns.!rgarticles/finland.htm
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1.3Scl!pe

It will nlt fall under the sclpe !f this paper t! describgudicial prlblems with the
pirting'? If the Iriginal US Creaive C!mm!ns licenses int! Swedish equivalents. S!
was dlne in clnnectiln t! the plrting pricess in 20032 The licenses have in the
implemening pricess been altered t#!mply with Swedish mandat!raw and are
thereflre due and enflrceable witn the jurisdicti'n !f Sweden. The subject fIr this
paper is t'discuss the c!ndit ns set by STIM f!Ir the usef!CC licenses (the c!nditns
d!lcument belw referred t! as Othe AddendumO) and whether the tihmlic!mply
with law, internail nal affiliati! n !bligati! ns and !ther c!ntractual !bligat ns referable
t! the Irganizatin !f STIM. Frim a mire generalperspective, lte applicabiliy and
interpretatin pr'blems that appear when exclusiyits aband!nedbut exchanged wht
cInditi'ns fIr the use !f Ither license m!dels will be analyzed

1.4 Meth!d and Material

The starting pint f! r the studyhas been the Act In Clpyght in Literaryand Artisic

W! rks Bthe Clpyright Actb(Swedsh clde !f Statues, SFS 1960:729 with a number !f
subsequent amendments) and the Clntracts Act (Swedish cl!de !f Statues, SFS
1915:218 with a numberfsubsequent aendments), as well as material discussing the
mandate and authlrizdtin !'f STIM and materal describing the r!le !f Creave
C!mm! ns. FIr the latter, the !rganizdtnOs respective websaead the inflrmati! n

there accessible have been ysed well as flrmer papers !r articles written in
c!nnectiln t! the p!rting pricess !f the CC licenss t! the junsdicti! n !f Sweden.

F!r the analysis in general, dlcumentati!n published by the Eurlpean C!mmunity has
been analyzed and applied. There was an extensive peri'd !f c!nsultatiim fiviius 'n
intellectualpr!perty between 1992002 wthin the Eur!pea Uni!n. Seven Directes
were ad!pted between 1991 and 2001, which harm!nized rights and éxte@nd

% X
2The prlcess tllinguistically translating the licenses and legally adapting them t! particular
jurisdictilns.
13 See Bjsrnesj$, S & Jinss!n, KCreative C!mmins licenser i svensk r3&n analys av
tillSmpligheten samt anpassning till svensk r&itidiska instutitilnen vid Handelsh3gsk!lan
vid G&teb!rgs Universitet, 2005 [Bjsrnesj$, OCreativeO]

&



certain !ther features !f substaine clpyright law* Frl m 2005 and !nwards the flcus
has been 'n management carried !ut by c!pyright c!llexg s!cieties and their p!sit n

in an Inline envirlnment.

Additi! nal t! Eur'pean material, Swedish d!ctrine discussing the subject specific
features !f clpyight clntracts have been applied, tlgether with regulat !f
internat! nal !rganizat! ns which set standards flr their s!cieimembers. The issues
identfied further required an analysis !f basic d!mestic c!ntract law, such as rules flr
interpretatin !f unclear !r unc!nscilnable c!ntract terns. F!r the analysis!f the
understanding f the material terrm!nc!mmercial, a rep!rt recenly published by
Creative Cimm! nshasbeen used t! a large extemiinally, c!ntacts have been pursued
with the Irganizat! n mainly relevant fIr the sc!pe !f this papeBSTIM

1.5 Displ!sitiln

This paper willinitially prlvide an intr!'ducti'n t! Swedish c!pyright law. Especially
license !pp!rtunites and the mandate within which clpyright clllecting s!'ares
Iperate will be discussedl'he studyd!es n!t make an attempt t! illustrate the eérd
Swedsh clpyright regime !r even cllse theretl. The applicable regulatiin will
described Inly if relevant fIr the sclpe !f this paper. Further !n, the Irganikat ! f
STIM and the backgr!und t! its establishment will be discussed t! illustrate that s!'me
rights are difficlt and insufficient t! prltect In an individual basisThereafter, with
respect t! Creative Ohm!ns - the Irganizatiln, its flundatilns and license
Ipp!rtunit ies, including the !'nes n!w available fir STIM members, will be discussed.
Chapter five will subsquenly s! lely describe the prlvisihs set flrth in the Addendum.
F! I wing, the analysis ahmences in chapter siR!tential judicial pr'blems with the
privisiins set flrth in the Addendunwill be idenified and analyzedEach sectn
c!ntaining an analgis !f a prlvisi! n is divided int! subsectilns t! clearly emphasize
priblem areas and applicabylit!ncerns. Hlwever, the final analysis chapter regarding
c!mpetti! n cIncerns discusses the Addendum as alethChapter seven will finally
make an attept tl prlvi de a shlrt abstract !f theudicial issues and thereafter discuss

X X
#* COM.2004, supra nlte 3 at5




cInclusins and implicat ns by the new pr'tectiin sclpe flr the !rganizatiins

inv! lved.

2. Management !f Clpyright and Related Rights

2.1 Backgr!und

Clpyright regulatin Iri ginate frlm the basic n!tiln that any creat!r, whether anisiit

a writer Ir a c!mpl!ser, shluld have a dle right t! determine h!w his !r her creative
wirk may be used. Frlm a bigger perspeet c!pyright ains, t!gether wih !ther
intellectualpr!perty rights, t! stimulate human intellectual credtty, t! make the fruis

If such creavity available t! the public, and t! ensure that interhatl trade in g!!ds
and services pr'tected bptellectual prlpertyrights is all'wed t! fllurish !'n the basis

If a snilthly functil ning system f ham! nized nati'nal laws"> Unlike physical
priperty, expressdns !f intellectual creatity are m!st !ften inhererly n!n-rivalrlus.
One persinsO plssessiln, use and enjlyment !f the g!'d are n!t diminished by
anltherOs plssessiln, use and gmjient If the g!ld. Hence intellectuapr!perty laws
bec!me material t! prltect the right hder frim infringements !f his Ir her rights.
Additi! nally, c!ntracts bec!ne imp!rtant flr the creat!r t! !btain revenues flr his Ir
her creavity. The term'management !f rights" refers t! the means Wwhich c!pyright
and related rights are administered, i.e. licensed, assigned !r remunerated fifpany t
If use!® Individual rights management is the marketirfgrights by individual right

h! Iders t! c!mmercial users. Alective rights management is the system, under which a
clllecting slciety as trustee jintly administers rights and mitlrs, clllects and
distributes the payment !f rlgkties 'n behalf !f several right h!lders.

2.1.1Swedish c!pyight legislailn Ba brief intr!ducti!n

The Clpyright Actis the heart If Swedish c!pyight legislail n. It is acc!mpanied by
reguht! n clntaining detailed prlvisiins 'n the applicabily ! f the Clpyright Act as
well as regulati!n prlviding nat nd pr'tecti!n t! flrei gn wlrks.

X X
> Glwers, Andrew,Review If Intellectual Prlperty Nlrwich, UK: HM Treasury, 2006.
1 COM.2004 supra nlte 3 at 4




A literary Ir artistic wirk qualifies flr clpyright prltectin regardess !f the flrm ! f
expressih.'’ Hence, the Ibject fIr ¢pyright pritectin may be any representatiln in
writing !r speech, a c!mputernigram, a dramatic !r musical wlrk, a phl!tigraphical
wlirk, an architectural w!rk (including applied art) !r a database. F!r a w!rk t! be the
subject matterf! r c!pyright prltecti'n it must be the dtc!me !f an individual,
intellectualcreatve pricess, i.e. it must plssess !riginajit® The cIncept !f Iri ginality
requresuniqueness. The w!rk must be unique t! a I'w extent but n!netheless it must
p!ssess a degreef individuality and !riginality. It must at éast t! slme extent be the
expressin If the s!le creat!rOs individual skill aritimay n!t be s! trivial that it cluld

be characterized as a purely mechanical exettidalther imp!rtant distincti! n fi r
c!pyright prltectin is the idea/expressii dich!t!my. Prltectiln extends t! expressihs

and n!t t! ideas, pr!cedures, meth!ds Mperati!n !'r m athemaital c!ncepts as such. At
this early stage the dlctrine exclustev! ty pes !f wirks?®; (i) wirk based !n rlutine Ir
Ibvilus judgment where n! creative skill is indved, e.g.a simple newstem !r
advertsement n'tice, and (ii) elements !f a wirk that are c!mnmplace !r must be used

t! express an idea. The elements are st!ck devices and the w!rk inilguesay n!t be

put in any !ther l'gical expressih. The test must be cadvy case based. Findd !
creative elements speaks fIr prltectiln while the d!ctrine excludesndrlpritecti!n
elements that can be viewed as the very basic and innerm!st e.g. subject, mltive, idea !r
experience?!

The inital creat!r (a natural persin) t a wirk aut!'matically bec!'mes the subject flr
clpyright, ie. the right hitler?> An emplyer, a clnpany !Ir an auth!rty must in
general always deduce a claim flr a right frilm a right h!lder. H!wever, n!thing
restrains a grlup !f creat!rs t! Ibtain c!mm!n c!pyright fir a wirk, prlvided that each
cIntributi'n n!t qualifies as an individial w'rk. A right h!lder must be digtguished
frl m an !wner !If clpy right. The !wner !f the c!pyright may be s!melne else than the
Iri ginal right h!lder, e.g. a naturaders!n Ir a clmpany subject flIr an assignment !f

c!pyright.

X X
71 o If the Clpyright Act
18 0lss!n, Henry,Upph!verttsIagstiftningen. En k!'mmentdt,u, Nlrsteds Juridik AB,
Stlckh!im 2006. at41[Olss!n, OUpphlvsrSttslagstiftningenQ]
UNJA 11 1961 at 12
0 Olss!n, OUpphlvsrSttslagstiftningenO, supra nlte 18 at 42
“'NJA 11 1961 at 1415
2 RIsZn, JanUpphlvsrSttens avtalB u, Nirstedts Juridik, St!ckh!lm 2006, at 336 [R!sZn,
OUpphlvsrSttens avtalO]
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The Clpyright Act grantsw! types !f rightsb ec!nlmic rights and m!ral rights. The
ec!n!mic rights are cmprised int! tw! main categ!ries- the right t! repr!ductiln and
the right t! make the w!rk available t! the publié® The repr!ductin right is technique
neutraland includes b!th temp!rary and permanent repr!ducti'ns. The pullicght,
In the !ther hand, is c!mp!sed !f flur separated flrms !f the right.

() Transmissi!n t! the publicwhich implies that tb w!rk is made available t! ¢
public by wire !Ir wireless means, but always frlm a place !ther than where the
public can access the w!rk.

(i) Public perflrmance. The right resemblances the transnmssght but applies
c!ntrary in situat! ns where a w!rk is made available t! the publicthe same
place as where the public are able t! access it.

(iii)  Public display. The right implies public display the actual physical c!pyf a
wirk with!ut the help !f any techn!l! gy.

(iv)  Distribut! n t! the public, which implies that a c!py !f a wlrk is !fferd flr

sale, rental Ir llan.

T! idenify the exclusive right clnnected t! a w!rk is !f imp!rtance flr the mlre
detailed discussit bel'w !'n hlw clpyright may be transferred in c!ntracts. It is the
respective wirk and the respective right attached t! thekvitrat can be subject matter

fl r a cIntract !f transfer.

The miral rights In the !ther handtreat the ar§tOs wirk as an extensi! f his Ir her
persinalty, p!ssessing a dignyt that deservegrltectiln. The main mlral rights
privisiin is t! be flund in 3= If the Clpyright Actand c!mprise tw! characteristics:
(1) the paternyt right, i.e. the mht t! the respective name and (2) the right t! respect !f
the wirk, i.e. an integriy right which implies a right t! !pp!se prejudicial m!dificat ns

If the wirk Ir di sclsure If the w!rk in a cIntext Ir firm which may be insuihg !r
abusive fIr the artistsO reputatiln I disttive feature$*

The slle right !f the right h!lder t! use and explt a w!rk is clnstrained by legal

exceptilns t! clpyright?® The except ns Inly refer t! the ec!n!mic rights and are

mainly t! be flund in chapter tw! !f the Clpyright Act. When a w!rk nay be used
X X

% Ibid. at35 and 2 o If the Clpyright Act

# RisZn, OUpphlvsrSttens avtalO supra nlte 22 at 162f
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freely pursuant t! these prlvigns, the niral rights!f the auth!r nust nevertheless be
Ibserved. The explicit excepins t! the string and enduring right !f a & !wner are !f
imp!rtance flr the balance wiiin the c!pyight system Ackn!wledgment and
c!nsiderati!ns regarding fundamental public interestsch as freedh ! f speech, the
educati'nal system and individuals right t! exjglitheir pr!perty has flrmed the present
balance. The prlvisihs cIntain e.g. a right flIr anyhe, fIr private use, t! make a single
Ir a few clpies !f prltected wlrks that havebeen made available t! the public and are
legal (i.e. nlt pirated). Mlrelver, it is all'wed t! make shlrt qu!tati!ns frlm wlrks that
have been made public and special pr'vis! apply e.g. t! clpying wihin the
educati'nal system and flr libraries and arees.

Additi! nally t! the exclusive ghts !f the c!pyright h!lder, the Clpyight Act pr!vides
pritecti!n t! certain 'ther categlries !f players wh! interact with c!pyright pritected
materal as a part !f the creative prlcess !Ir distribuh prlcess. Thes neighblring
rights, whch will nlt be described in m!re detail, are granted t! perflrming artists,
priducers !f slund rec!rdings !Ir rec!rdings !If m! ving images, certain TV and radi!
Irganizat! ns flr their exclusive right t! their brladcasts, pr!ducerd tatalgues !r
Ither c!mpilati! ns and the prlducer !f a ph!t!graphic picture (t! be disguished frim

a phltigraphic wirk).2®

The pr'tectiln If the rights lasts flr the lifeime !f the auth!r and 70 years after the year
If the respedve auth!rOs deafd.If the wirk is pritected by cmm!n clpyright !f
several right hiders the prltecti!n lasts 70 years after the yeéthe death f the last
auth!r alive. In respect !If anlnym!us wlrks, the term !f 70 year is clunted fr'm the
year the wirk was made public. FIr neighibng rights the prltectn term is limited t!

50 years frm when the respeste w!rk was perflrmed, rec!lrded, brladcasted !r
prlduced. When the prltecti'n term has expired the wlrk falls int! the publicnain
and may be used freely.

2.1.2The territlrial nature !'f intellectual prlperty

The legislati!n described ab!ve prlvides rules flr the matal territlry !'f Sweden.
Tradtilnally, the law applicable t! the act !f expllitati!n !f any !f the rights is the law

X X
*Klktvedgaard, M. & Levin, M.LSrblk i immaterialrStt, 9u, Nirstedts Juridik, Stickh!im
2007, at 10612 [K!ktvedgaard, OLSr'b!®]
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If the place !f exlli tatiin. ?® This principle is cInfirmed by Aiitle 5(2) !f the Berne
Clnventi!n (see bel'w) and rec!gnized by natnal laws. An alleged infringement !f a
Swedsh creat'rOs w!rk in anlther jurisdittn shall be decided pursuatk the
respective jurisdiétnOs legal framew!rk. Due t! the territlrial nature !f intellectual
priperty, the internat nal c!mmunity (se mlre bel'w) privides regulat n pr!hibiting
against nati'nal discrimindtn. The principle !f natilnal treatment appk in all
situatins, implying that flreign creat!rs and their w!rk shall !btain the same prltecti!n
as natt nals and their respective w!rk.

2.1.3The internati'nal framew!rk

Similarly t! !ther fields !f intellectual pr!perty, c!pyright is t! a great extent based !n

internat! nal arrangements and agreements rather thamestt singular sluti! ns

The Berne Clnverit n,*® administrated by the W!rld Intellectual Présty Organizail n
(OWIPOO), c!ntains tw! main principles applicable t! all member states. The principle
If nat! nal treatrent, nent! ned ab!ve, prlvides the nlndiscriminat! n standard
applicable and prlvides the requirement !f the same pr!tecti!n flr figa right h! Iders

as flr nat! nal equivalents. Hlwever, the prltectiiln must always moply with the
minima standards set flrth in the clnveinh. The c!lnvenit n dles nlt c!ntain any
privisiins which diredy refers t! c!lpyright management. Hlwever, Aitle 11bis(2)
and Article 13(1) !f the Berne Clnveiitn deal with clllective management and state
that member states may determine the cihd$ under which certain rights may be
exercised. Furthermlre, Article 2(6) prlvides thgpr!tectiln shall !perate flr the
beneft" and thus emphasize a best practice appr!ach rmeigjards t! h!'w the rights may
bring benefis t! the right hllders. Finally, Article 14bis(2)(b) !f the Berne C!nvehh
privides that certain authlrs !f a cinemat!graphic w!rk cann!t exerciseithrights

separately

Additi! nally t! the Berne Clnvent n, tw! Ither agreements, administered by WIPO
and wih cIntent referable t! clpyight prltectin, are in flrce. The WIPO Clpyright
Treaty (OWCTO) and the WIPO Perflrmances and Ph!n!lgrams TI@®§PTO) flcus

In the use !f clpyright and related rights prltected material !'n the Internet and within
X X
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Ither digital !r anallg netw!rks.3! With respect t! related rights/neighblring rights, the
R!me Clnvertiln If 1961 is the m!st c!Imprehensive dlcument. It prlvides a minima

pritecti!n flr perflrming artists, pr!ducers !f phin!gram and radi! undertakings.

Within the sc!pe flr the W!rld Trade Organizah (OWTOO) an extensive agreement
regarding trade reladeissues f clpyright and !ther intellectual pr!perty rights has
been ad!pted. The Agreement In Tra&elated Aspects !f Intellectual Prlperty Rights
(OTRIPS®) c!ntains general principles fir pritectiin and enflrcement rules and
creates a c'herent prltectiln system !f clise t! gllbal dimensin which has been
attached t! WTOOs system fIr surveillance and dispute réistid? The regulait n
resemblances the rules set flirth in the Berne Clnventiln but ddedly a Om!st
favired natilnO principle applies. Each benefit, with respect t! prltectiln, that a
member state grants a right subject frlm any cluntry must uncindlly be granted t!
the right subjects in every !ther WTO cluntry.

Clpyright and neighblring/related rights o a strlng p!sitiln within the Eurlpean
C!mmunity. Frim the previus centuryOs last decade and Inwards the !rgans !f the
Eurlpean Uni!'n have pr!duced an impressing am!unt !f dlcuments within the field !f
c!pyright. Tradiilnally the C!mmunity f! cuses In farmnizing d!mestic laws rather
than creang a Eur!pean c!pyight law. The respective harm!nizing imtives will be
described bellw if If significance flr the sclpe !f this study.

2.2Individual Rights Management

As will appea bellw, the c!pyright management regime clntains c!ncepts distinctive
and unique frim !ther areas t law. Nevertheless, Swedish legidlat d!es n!t make a
distincti! n in between licenses assignments and c!ntracts in generahd clnceps
haveits basen cintract law and the Swedish Clntracts Act is applicalile.

X X
¥ RIsZn, OUpphlvsrSttens avtalO, supra nlte 22 at 63f
% Agreement In TraddRelated Aspects If Intellectual Prlperty Righ®nline:
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2.2.1 The !bject fIr management

The exclusive rights set flrth i@ a!f the C!pyright Act (and briefly discussed ab!ve)
can each and !ne separately be the subject flr an agreement !f transfer !fighpy
The !riginal auth!r has the sd right t!, in whll e !r partially, transfer the gbyright (27

a 1 st If the Clpyright Act). The legislat n !'n this area prlvides, in general, full
flexibility f!'r the cIntracting parties t! agree In any transfer suitable. H!wever, the
privisitn Inly refers t! the ec!n!mic right. M!ral right cann!t be tansferred but stays
with the Iriginal auth!r even if an agreemestates the c!ntrary27 @ 1 st. and3 = !f

the Clpyright Act). H!'wever, 3 @ stipulates further In that the auth!r may waive the
m!ral rights in wh!le !r in part in relat n t! uses, which g limited as t! their
character and sclpe. Addinally, 28 = If the Clpyright Act cIntains a prlvisiln !f
m!ral rights character; in the absence !f an agreement t! the c!ntrary, the pers!n t!
wh!' m a c!pyright has been transferred may n!t alter the w!rkifansfer the c!pyight

t! Ithers.

2.2.2 CInditi'ns f!Ir transfer and interpretati'n !f cIntent

An agreement t! transfer the c!pight may be expressed !r implied. Within this field a
reference is !ften made t! the Gegpficatin principle3®, which implies that the parts !f
the c!pyright that are ', acc!rding t! the c!ntract, transferred stayin the p!ssessiln
If the !riginal auth!r. The principle is espglly applicable flr the interpretati!n !f
standard agreements, which have been drafteesithedly by the larger party (m!st
If ten the addressee !f the transfer) Ir its representafi¥@se principle further implies
that silent Ir diffuse transfers shall be interpreted reststy and/!r direct limit the
subject matter !f the agreemetitHence, the principle inWes a presumjitn against
assignments !f clpyight in fav!r !f a licensing !f the equivalent, as well as against t!!
brlad !r extensive c!ntract spans. Furtherm!re, the pregi! n wirks in fav!r If the

Iri ginal auth!r and thus c!rresp!nds wht the basic !bjective f the c!pyright regime,
i.e. enclurage creative pr!cess and reward the auth!r flr the creative efflrt.

The great number !f cIntracts that nlwadsyare entered intlver the Internet have

given rise t! dlctrinal discussihs !f what prerequisites that are required flr a c!ntract
X X
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t! be valid as Oimplied frh c!nductO and clrresp!ndingly be enlugh Ospecifi€dO.
Regardlessfif e.g. a license is !btained !ver the Internet by payment !r (st freef!
charge the decisive determiihat tt make is whether the licenset a respective
licens!r, has been made aware !f the c!nttahat is entered int! and the c!ndiins set

fl rth in it. If the c!ndit! ns are easy t! detect and understand the agreements sh!uld be
deened valid under Swedish c!ntract law, regardless !f if the actual addressee ch!!se
t! read the license c!ndit ns !Ir nlt.

Hlwever, the Internet envirlnment challenge the trddial principle and the
understanding theré! A restrctive interpretatiln If the Ospecificéin principleO
implies that use !f a transferred right in any new media, which is n!t clvered in the
applicable c!ntract, will fall 'utside the sclpe !f the transfer. This pattiar priblem

was ackn!wledged by the time the present Clpyright Act was entered int! fftce.
Hlwever, the issue was never regulated. It was sllely emphasized that adjustment rules
such as 36 = If the Clntracts Act may be applicable fIr matters !f this kind. Whether
rapid develpments !If new arenas flr use !f a w!rk sall ater the natural understanding

If the principle has neier been determined by anyndéstc clurt. Hlwever, fact!rs

likely t! be reclgnized in such a determinah may include the inteihins !f the parties,
whether the devellpment !f the respect nev meda was flreseeable and whether the
new media has the same purplse and facilitate the same kind !f use as the c!ntract

clvered media.
2.2.3An assignment Ir a license

A transfer If clpyright may imply the entire eclnimic right, i.e. an assignment !f the
clpyright, Ir an interest in the right by licen&®&The latter is the mgt c!mmin way t!
transfer c!pyight and entails Inly a right t! use !Ir expllre the wlrk after certain
cInditi'ns. As a c!nsequencea license c!ntract may c!ntain prlvisihs limiting the
sclpe !f the transfer in e.g. subject matter, gelgraphic extent, term and the degree !f
exclusiviy. The extensive c!ntractual flexibilityin addit! n tt the c!mplex and
dynamic market that the cIntracts ml!st !ften are appliedhmnt brings ab!ut that the

X X
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c!ntracting parties in general spend a large am!unt !f time and efflrt t! determine the
interpretatl n !f certain cInditi! ns and which ghts that are intended t! be transferred

in every separate case.
2.2.4 Exclusive and nkexclusive licenses

A clpyright license implies that a licens!r prlvides a licensee with a permisti!
expl!it the exclusive ght under certain c!ndit ns. During the grant !f the license, the
lwnership !f the same stays Witthe Iriginal auth!r** This veryfeature distinguishes a
license frlm an assignment !f tpyright. Hence, the !wnership stays Wwithe !riginal
auth!r even when issuing an exclusive license in favlr !f a recipient. An exclusive
license implies a d& right flIr a licensee t! expllre the wl!rk, including a right t!
prevent !thers frim the same @sand a p!ssibilityt! seek a clurt Irder t! hinder an
existing infringement !f thelicense right

A nl n-exclusivelicense, 'n the !ther hand, may be granted t! several licensees at the
same time under the same c!ndris. C!nsequentlythe licensedbtains n! c!mpetitive
advantages !ver !ther licensees and the p!ssibility t! explthe !btained templ!rary
right c!mmerciallyis m!re limited than if the licensee Ibtains an exclusaggiivalent?

The license right may be even mlre undermined if theens!r self chl!lse t!
c!ntractually reserve a right t! cIntinue expifing the right.Additi! nally, a licensee
may n!t sublet the Ibtained license flr chmercial purp!ses 1 !thers, (Osub
licensingO), unis stpulated in the clntract Ir aér clnsent frim the licens!r®® Thus

the license may in general n!'t be used as a c!mnydit

2.2.5C!mpulsl!ry licenses

The Swedish license reginfarther clntainsa licensec!ncept that legally limits the
exclusive right !f the @ht h!lder. Several prlvisilns in the Clpgght Act entail a right
If use If wirks with!ut the right h!lder@ permissn, but wth the supplementary
cInditiln that the auth!r has a right t! remmeratin. ** l.e. the auth!r & !bligated t!

license the applicable w!rk. The! mpuls!ry license is a rare phemien!n within

X X
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* Seel8 o, 26 @ and47 a If the Clpyright Act
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c!pyright legislat! n w!rldwide. H!wever, it exists and prevents bad practice and abuse
If the exclusive righgwithin certain area$.

2.3The Clllective Management !f Rights
2.3.1The ratilnalesand the management features

In many situat ns, due t!' the number !f uses and users as well as right hllders
inv! lved, licensing rights individually have been prlven impreatt*® C!nsequently,
right hllders have apphted agents t! engage in theigt licensing !f their wlrks.
Similarly, users have preferred t! have a single plint !If reference when seeking a
license b'th in terms !f auth!rizatiln and payment. The agent, !ften Bpyaight
c!llecting s!ciety, carries !ut the dective clntractual managemenmthich implies e.g.

t! idenify the users, t! neg!tiate license terms (incl. price)Jlett fees and establish
paraneters flr distribut! n If rlyalt ies based !n equit*’ In addii! n t! the cIntractual
managementthe management may impl§ m!nitlr use, t! prlsecute clpyright
infringements and t! establish a Mntary willingness t! pay (i.e. thrlugh
pllicymaking). All these pragtal necessies imply transactn clsts. By fl rmer
experience transath c!sts are partiularly prlblemaic in sect!rs where c!pyighted
w!rks have a relavely small value t! many userdlany users imply many transdats
andthe transadt n c!sts may evenc! me t exceed the market price flr a license t! use
a clpyright prltected w! rk. As a result, with!ut the 'dective administrati!n, the
market w!uld n!t devellp and b!th righth!lders and p!tential users w!uldl se !ut

The efficiency in the pricing structure inves bundling the eme repertlre int! a
single blanket license and, thrlugh price discrimihat charge usersafter
appriximati! ns !f the intensiy !f use.*® It privides an !pp!rtunity t! reduce transadtn
c!sts clnnected t! neg'tiat! ns !f size !f use and pue referable theret!. On the whlle
clllective rights management thereflre lessens the burden !n rigHtdrs in the
enflrcement !f rights, and at the same time facilitates access t! licenses flr users

X X
*® Klktvedgaard, OLSr!b!kO supra nite 26 at 35
6 COM.2004, supra nlte 3 at 14
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seeking t! expllit c!pyright pritected w!rks. As a result, transacti!'n c!sts are reduced
in Irder t! increase the number !f the transéats taking placé®

H!wever, the transadt n clst rati'nales flr clpyright clllecting sl!cieties is n!t
unchallenged in the digital realm. DRWsystens are perhaps m!st kn'wn as a t!!l t!
exclude users fih c!ntents, but further increasingly alllw aut!'miatregistrati'n and
inv! icing !f uses® Hlw dles clpyright clllect ing s!cieties ec!nimically vindicate
their actvities if digital management at an individual level prlves t! be the mlst
efficient arrangement flr the minimizémn ! f transaat n clsts? The uncertaigtar!und
c!pyright clllecting s!cieties future rlle ec!nimicaly amplifies with the pressure frim
the Eurlpean Clmmuniy t! aband!n exclusiviyy fl rmulas (see further bellw) and
V! luntarily initiatives frim the sl!cietes t! prlvide the !pp!rtunity fl r members t!
license wlrks individually. Increased individual licengi parallel t! the clllectve
management entails m!re oiplex administrati!n fIr the slcietes t! carry !ut. As a
resut, c!rresp!nding t! the decreased transdct c!sts fIr individual management due
t! DRM technique, transacti!n c!sts flr c!llective mamngement will increase.

Individual management h!wever lacks the beneficial feature flr the demand side !f a
Ine-st!p-shlp. The clnsumers !f clpyight pritected wlrks will be cInfrinted with
multiple suppliers and c!ntact plints. Mlrelver, the nkec!n! mic advantages deriving

frl m c!llective management shall n!t be disregarded. The dgksettan prlvide
infirmat! n and call attenti!n t! !ptilns flr blth right h! Iders and users by their
extensive experiencd tlpyright management. A manager !'r a s!cjets further !ften

a cluntervailing p!wer in bargain antities. A smalscale right hltler wluld meet
Ibstacles if managing and bargaining his Ir her rights individually. Finally, theev!f

an !rganized gr'up !f right hllders sh!uld n!t be undereshated withrespect t! pllicy
making and which direttn regulai n preferably shluld take t! preserve cresty and

the wlrth in creative w!rks.
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2.3.2 The relati!n t! the ight h! Iders

Usually!nly !ne slciety ! perates fir each grlup !fright h!lders in a territ!ry>* Hence
principles !f g!ld glvernance, nln-discriminati!n, transparency and acc!untability
apply f!Ir the c!llecting s!ciety in its relatin t! right h!l ders the principke It is further
imp!rtant flr the right h!lder t! !btain a reas!nable degreef !flexibility c!nnected t!
the management, such as a ick! with regards t! e.g. durati!n and sc!pe. Unless the
law prlvides !therwse, the right hilers shlutl have the p!ssiltity, if they s! desire,

t! manage certain !f their rights individually.

2.3.3 The relati!n t! the users

Clllecting s!cieties usually represent a wide, if n't wlrldwide repertlire and hdnael
an exclusive mandate flr the adnsimatin !f rights in relat n t! their field ! f activity
(ablut requied change in the exclusive firmula see belR¥)This implies a string
p!siti'n vis-"-vis users. Thip!siti!n is appreciatedas it enables dlecting s!cieties t!
functi! n as !nest!p-shlps flr licensing. Hlwever,the inferilr bargaining p!sit! n ! f
the usersentails c!ncerns regarding tariffs and license cliidis.

2.3.4Recipr!cal representati'n agreements

W!rldwide clpyright clllecting sl!cieties wlrk cl!sely t! be able t! distribute
remuneratin t! i ts members flr use lutside !f the territ!rthe respedve s!ciety
Iperates wihin>* In Irder t! grant licenses and clllect rlgities fr'm users abrlad, the
clllecting sl!cieties w!rldwide c!-Iperate !n the basis !f stcalled "recipr!cal
representati'n agreements”. A reciprlcal representati!n agreement is a c!ntract between
tw! clllecting s!cieties whereby the s!eties give each !ther theght t! grant licenses

flr any public perflrmance !f musical w!rks!f their respedtve members. The
establishment !f the agreemeniigrther facilitates the internatilnal administratiln !f

c!pyright.
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2.3.5The extended dlective license

In view !f the perceived advantages !f c!llege managema regarding remunerati!n
rights, several legislatures require mandatiylective management, i.e. such rights
may !nly be administered by decting slcieties>® The Scandinavian cluntries apply a
unique c!ncept flr c!pyright legislati! n - the extended cl!lleave license.The general
rule prlviding the legal mandate f!r extendedllelctive licenses is llcated in 42 a o If
the Clpyright Act. The license may best be explained as a hylb@adv! luntary license
cIntract and thec! mpuls!ry license c!ncept described ab!Vé Several sect!rs manage
and explit a great number !f clpyight prltected wlrks. The administrati'n flr
permissiln In an individual basis wluld here be imp!ssible !r at least ec!n!mically
inefficient®” Hence, the legislat!r has privided the c!gght regime wih a mechanism
that enables applicabilit! f a c! llective agreement flr a whie grlup !f right h! Iders,
Irganized !r n!n-lrganized. Intially, applicabiliy requires a vluntary agreement
between arlup !f Irganized !riginal auth!rs. First thereafter, an extendedllective
license, based In an !put flrmula can cime t! affect nin-!rganized auth!rs- if
statut!ry law s! permits. As a result, the licensee !f the extended clilecticense
Ibtains access t! the wh# repert!re !If clpyright pr'tected naterial referable t! the
particular grlup !f auth!rs. The license has pamtlarly been !f great significance flr
the en!rmlus use !f clpyright pritected material by radi! and televigilc!rp!rati'ns.

The clllective administrati!n !f rights has cine t! embrace several !ther sect!rs and
situatins than the Ince the legislat!r explidig has clme t !bserve.®® The mist
imp!rtant illustrati'n herelf is the area t musical c!mp!siti'ns and theret! attached
lyrics.>® Swedish cmplsers and auth!rs !f musical wirks license their right t! public
perflrmance t! STIM b the Swedish Perflrming Rights Slcigt(see m!re @tailed
bellw).
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2.4A Call fIr a Eur!'pean CImmunity -wide license
2.4.1Crlss-b!rder trade !f c!pyrights and territ!ry laws

The impl!rtant Inflslc directve (2001/29/EC) !n Clpyright in the Inflrmat n Slciety
dles n!t menit! n c!llective management in st artcles. Hlwever, it addresses a
desrability !'f encluraging c!llective licensing arrangements in !rder t! facilitate the
clearance If certain right®

With the advent !f the digital envirlnment, crlsb!rder trade in g!lds and services
based In clpyight and related rights has bec!me the rule, n'tably fIr the rights !f
repr!ductiln and c!mmunicat! n t! the public and thenaking available right. Hlwever,
bear in mind that the law f!the cluntry !f expl! itatin applies t! licensing.
Clnsequenly, where explitat! n extends t! mlre than !ne state, different rules apply.
The rules In e.g. !'wnership and auth!rship, c!ndins f! r c!pyright c!ntracts and
pritecti!n criteria, as well as c!ndit ns fIr clllective management vary in between
states. A lack !If cmm!n rules may p!tentially be detrimental t! b!th users and right
h!lders, as it may exp!se them t! different cIndits applying in varilus states, as well
as t! lack !f transparency and legal certginH!wever, jurisdict! ns w!rldwide have
acknlwledged the imp!rtance in intrlducing intellectual pr!perty int! the interihauial
trading system. TRIPS (discussed ab!ve) rec!gnirade redted ssues f clpyright and
Ither intellectual pr!perty Mlrelver, in 2007, the Eurlpean Unih and a numberf!
Ither WTO members began t! wirk In a new internabhal agreemend the Ant-
Clunterfeiting Trade Agreement (OACTADThe main purp!se !f the agreement is t!
imprlve gl! bal standards t! m!re effectely c!mbat trade in clunterfeit and pirated
g!'ds. Flrmal negltiati! ns are still Ingling and there is, at this stage, n! agreed text.

2.4 2Multi-territ!ri al licenses

As a clnsequenceflthe realiy described in the préus sect! n, c!lmmercial users as

well as several instances withihet Eurlpean CImmunig have called attenti!n t! the

need flr establishment !f C!mmunit-wide, muli-territ!ri al licenses. Several mislt

territ!ri al arrangements have als! been carried !usdsh !n initiatives by clpyright
% X

% COM.2004, supra nlte 3 at 15
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clllecting s!cieties®® Inter alia, in the area !f music perflrming rights, nearly all the
maj!r auth!rsOc! llecting s!cieties represeiimg auth!rs in the year 2000 c!ncluded a
recpr!cal agreement (the OSantiag! AgreementQO), which alllws each !f them t! issue
multi-territ!ri al licenses f public perflrmance rights t! be used !nline. The agreement
prlvides he Inline user with the !pp!rtuniy t! enter int! a cIntract fir a multi-
territ!ri al license wih the clllecting s!ciety in the territ!ry in which the userOs site is
installed. H!wever, in 2001 the Eur!pean Clmmissi!!pened priceedings against
Eurlpean clllecting s!cieties In the subject !f the Sargtg! Agreement and in 2004 the
Clmmissi! n issued a Statement !f Objé@abs ackn!wledging prlbems in the fact that
the Santag! Agreement determindsat the s!cietywith auth!rity t! grant the muti-
repertlire licenses is the slcigt! f the cluntry where the cIntent prlvider has its actual
and ecIn! mic licati! n.%® There is !nesingle, m!nlpllist ic, c!llecting s!ciety per
territ!ry in the EEA,and given the fact that all c!lleictg s!cieties enter int! such
bilateral agreementsthe Saniag! Agreement entailsthat each nati'nal cllecting
slciety is given abslute exclusiviy fl r its terit!ry with respect t! the p!ssibily t!
grantmulti-territ'ri al/muti-repertlire licenses f!r Inline mwsic rights. The C!mmissiln
enphasized thate territlrial exclusivity was nlt jusified by technical reas!ns and it is
n't rec! ncilable with the basicfeatures !f the Internet such as w!rldwide rea¢bnline
activities must be acchpanied by freedh !f chlice by clnsumers and chmercial

users.

The priceedings In the subject !f the Saag)! Agreement was flllwed by !ther
measures byf the Eurlpean Cimmissiln t! break d!wn the m!n!pllies ! f nat! na
clllecting s!cieties and t! create c!meitti! n in the field if c! llective management !f
c!pyrights. This devepment was fllll wed by invllvement by the Eurlpean
Parliament as well as judicial decigg. Bellw three imp!rtant deeds !n the matter will
briefly be described fIr the reas!n !f the analysis in chapter six.

In 2005 theEur!pean Clmmissiln issued a rec!'mmendén !n clllective cr!ss-blrder
management !f clpyright and related rights flr legnate Inline music services

X X
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(2005/737/EC) (Othe Reomendait nO)** The Rec!mmendat n set standards fir the
c!llective management !f clpyright. It adv!cates a newligctive licensing plicy that
clrrespinds t! the ubiquiy ! f the !nline envirlnment and which is mutterrit!ri al.®®
The Ibjectves !f the Rec!mmendatn are t! enhance greater legal certgirit
c!mmercial users in reldtn t! their activity, flster the devellpment !f legiimate
Inline services and in turn increasing the revenue stream flr righdelns. Hence the
Clmmissi!n rec!mmends that right hllders shluld have the right t! entrust the
management !f any fl the Inline rights necessary t! Iperate legiate nline music
services (set flrth in the Reahimendati!n) !n a territlrial sclpe !f their chlice, t! a
c!llective right manager t their chlice, irrespective f the member state !f residence !Ir
the nat! nality ! f either the clllectve rights manager !r the right h!lder.

Hlwever, at this present time a im! n apprlach 'n hlw t! best meet legal chi@nges
in the digital age seems imp!ssible t! achieve. The Eur!pean Parliament, in latres!
In the Rec!mmendait n (Othe ReslitiinOY*, harshly critcized the Rec!mmenditn in
several aspects. In general, thefQawO apprlach byhe C!mmissiln was n!t deered
appr!priate. Furtherml!re, the Clmmissii was citiicized f!r failing t! undertake a
thirlugh clnsultati! n pricess with all interested parties and lwihe Parliament beflre
ad!pting the Recmmendat n. Addit! nally, the Rec!mmendatiin ws deemed
inadequate flr several reas!ns. It slught merely t! regulate the !nline sale !f music
rec!rdings but the sclpe was imprecise due t! the wlrding. Due t! the interal
limited sclpe, the Cmmissiln disregarded the still exisg imp!rtance !f lical Ir
nat! nal clllective rights managers, e.g. flr prim!tiin 'f new and minlriyy right
h!lders, cultural diversyt, creaivity and l'cal repertlires. The Reduti! n emphasizes
p!ssible negatse effects frim the pltential risk !f favlring a c!ncentrati!n !'f rights in
bigger, mulinati! nal s!cieties. Bigger s!ciaés maydevelp as a resul!f right h!lders
c!mplying with the Rec!mmendait n with respect tltheir interactive !nline rights and
hence deprive llcal dlective rights manager¥ !ther rights. In ¢ead, the Bs!luti! n
X X
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invitesthe C!mmissi!n t! make it clearthatthe Rec!mmendati!n appliesxclusively t!
Inline sales 'f music rec!rdings, and t! presera prip!sal flIr a flexible framew!rk
directve t! be ad!pted bycl!decisiin. This shlud aim at reguting the cllective
management !f clpyight and redted rghts as regards cr!dsirder !nline music
services, while taking acclunt !f the specifigit!f the dgital era and safeguarding
Eurlpean cultural diversit, small stakeh'dlers and llcal repertlires!n the basis !f the
principle !If equal treatrant. CInclusively, the Resluti! n adv!cates a slitil n where
c!'mmercial users may !btain multerrit!ri al licenses frim the cl!llective manager 1
chlice, but as well maintain the systemwtat! nal c!llective managers and recipr!cal
clllecti! n !f rlyalt ies.

The discussih stepped int! phase three when the Eur!pean Clmmisdih July 16,
2008 ad!pted an aimtust decisin prlhibiting 24 Eur!pean clllecting s!cieties frlm
restrcting c!'mpetti! n by limiting their ability t! !ffer their services t! authlrs and
clmmercial users lutside their dhestc territlry (@he DecisilnO)’ The Decisiln bans
the use !f reciprical membership clauses in between clpyright managerthande ¥
exclusivity clauses® A membership clause refers t! a prlvisi! which prihibits a
c!pyright clllecting s!ciety t!, withlut the cInsent !f the Ither, accept as a member an
authlr wh! is either alreag a member !f an!ther clllecing s!ciety, Ir wh! is a nati! nal

If the terrt!ry where the !ther cl!llecing s!ciety ! peratesin an exclusiviy clause, !n
the !ther hand, a dlecting s!ciety auth!rizes an!ther clllecing s!ciety t! license and
administrateits repertlire, In an exclusive basis, wiin the territlry If the latter
slciety. The Decisiln is c!lnsistent with the Rechmendat n in that they b!th
enclurage the remial ! f anti-c! mpeitive barriers impeding right lders frim freely
ch!lsing their c! llecting s!cieties and mht managers frim delivering mudterrit!ri al

licenses®

H!wever, in clnneci! n t! the discussih abl!ve Ine shluld pay attenti!n t! that the
Clmmissi! n has ch!sen n't t! legislate the are&!ncurring v'ices have emphasized
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that the C!mmissiin shall be cauitus and nlt legislate in absencé & c!mprehensive
analysis ablut the needs and tendency !n the marketpfa@esative c!ntent Inline are
still gr'wing and devellping why an appr!ach based !n the kn!wledgét!day may

lead t! negatve effects t!m!rrlw. H!wever, the strategy !f nIn-binding rules has
created uncertaigf t'gether with the diverged !pinilns !f the C!mmissiln and the
Parliament in the field !f multterrit!ry licensing within the Eur!pean c!mmunjt

T! sum up, nai! nal clpyright clllecting s!cetes and the use f! reciprical
representati'n agreements arél she standard flrmula used within dective c!pyright
management. H!wever, the respeets!cieties have had t! alter their agreementstwit
respect t! nembership requements and exclusivitt! c!m ply with the Eurlpean
C!mmissi! nOs !pinins within the field. When mire and mire uses g! !nline a mire
[" udly call flr an unambigu!us standard flr multerrit!ri al licensing is t! expect. If
this need will be fulfilled by cmpeitil n in between clpyright cllleang s!cieties
within the internal market !Ir by legislie initiatives is yet t! be seen.

3. STIM bthe Swedish Perflrming Rights Slciety
3.1 Backgr!und

STIM cintrlls practcally every c!mmunicatl n and publicperfrmance !f musical
wirk sin Sweder’! Thrlugh an affiliati! n agreement, c!mp!sers, lyricists, arrangers !f
musical w!rks and/!r publishers grant STIM the right t! give permissilm use !f, and
receve paymergf! r, their respeawve music w!rk that is perfirmed in public.

The hstlry and backgrlund f STIM, an !rganizatiln flunded and !perated !n the
basis !f the interest !f its members, the right hllders, parallels the hist!ry !If c!pyright
law andthe flrms in which music has been distributeer time.”* STIM was flunded
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in 1923 after an ackn!wledgment !f the Slciet f Swedish Cmp!sers, which ciimed

that pritecting c!pyrightin acc!rdance wih the 1919 Clpyight Act’®

was beynhd the
capaciy ! f individuals, i.e. a jint s!luti! n was requed based !n interndtnal m!dels.
The idea f a clllecting s!ciety c!llecting fees f!r the public perflrmance !f musical
w!rks was nlt !bvilusly a g!'d at the time. Music users resisted paying in all areas and
STIM was clnsidered t! impde music enjyment and music devellpment. The
negaive !pini!n t!gether with increasing pressure frim pl!pular music c!mp!sers,
priblems with auth!rities and internal prlblems primpt STIM t! reviewst!peratins.
Recurrent reviews subsequent d&mendmentsin c!pyright law, d!mestcally an
internat! naly, as well as &red s!cal patterns and legal imgttives in !ther areashas

fl rmed the!rganizatin t! what is tlday. Hlwever, the m!st implrtant features in
STIMOs histlryare he devellpment !f new media, includingpe explsive increase !f
media devices and applidats flr music, as well as the ohmercial successf!musical

w!rks and the largescale trade devel'pments with music clpyrights.

3.2 The Affiliatiln A greement*

T! jlin STIM, the pltential member is !bligated t! sign a clntract assigning
managemenitf the financial rights t! the Irgaraatin. The assignment prlvideSTIM
with a right t! give permissin t! (i) clmmunicatin !f the w!rk t! the public, (ii)
public perflrmance ¥ the wlrk, (iii) reclrding, c!mmunicat! n, reprlducing !f a
reclrding, (iv) distribuf! n If all the exising and future musical w!rk with attaeld
lyrics and (v) rec!rding!f all the exising and future literature and dramatigiusic
wlirks. Affiliat it n requires that at least !ne !f the memberOs musical wirks have been
perflrmed in public Ir been rec!rded and published. W!rks, which nlt yet fulttiis
requrement, arencluded in the repertlire STIM administrates !nly if the member gives
special permissih heret!. STIM, !n the !ther hand, is under the agreement !bligated t!
utilize the rights applicable and pay an am!unt t! the member in acc!elavih the
principles stated in STIKAs Articlesfl Ass!ciati! n and Distribuit n Rules. The member
is further Ibligated t! prlvide STIM with inflrmati!n ablut the w!rks and !neself t!

X X X X
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facilitate the administrati!n, n!t enter int! agreement that hates the affiliati! n
agreerant Ir STIMOs Articles fl Ass!ciati! n and Distribut n Rules as well as restrain
frl m acts that may nltew!rthy harm the !perati!ns !f STIM. If the member negétte
Ibligati! ns set flrth in the agreement STIMOs blard !f direct!rs ntayminae the
agreerent. The blard may further declare that the member, frim the dagiminat! n,

I' ses the right t! anyemuneratn under the agreeent. Furthernitre, the agreeent
stipulates that STIM receives a right t! call attenti!n t! infringemerit the assigned
rights and undertake required measures t! safeguard the applicable rights. STIM can
seek a clurt Irder t! hinder an infringement !f the right as well as enter int! arbitrati'n
agreemnts and receive funds and d!cumentati!n related t! th&ingement. The
affiliati! n agreement is nkiransferable with!ut explicit clnsent !f STIMstating the
cIntrary (unless in case !f decease !f a member) and !perfitetne year at the time.

3.3 Remuneratiln

T! be eligible flr payments three prerequisites must be fulfilled; (i) the pers!n Ir
Irganizat! n subject flIr the payment must be a member !f STIM, (i) the wirk
perflrmed must be registered and (iii) STIM !r the affiliated !rganizatNCB’ must
have received a rep!rt stating that the wirk has bpehlicly perflrmed!r rec!rded.”®
The Distribut! n Rules c!ntain the standards set by STIM t! determine the size !f the
payment. The payment iss®d !n factlrs such as (i) h!lw many clpyght !'wners that
have an interest in the respeetw!rk, (i) the nature !f the w!rk, i.e. the grading (she
genres is given higher migtiers than !thers), (iii) theperfrming time !f the wlrk,

(iv) the Il catin where the w!rk wagerfrmedand the atunt !f revenusreceived by
STIM flr the licati'n as a wh!le !r the applicable rep!rt !f the perflrmance, (v) the
nature !f the perflrmance, e.qg. live Ir frim rec!rding and finally (vi) STIMOs c!sts fIr
the administatiln.

X X
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3.4 Internati'nal A ffiliati'ns

Additi! nally t! the systenif direct cIntracts in between s!ciess, s!cieties w!rldwide
c!lperate thrlugh internall nal ass!ciatl ns that act 'n behalf fi c!pyright !wners.
STIM is a membr Ir b!'th the Internai! nal C!nfederati!n !f Slcieties !f Auth!rs and
C!mp!sers (OCISACO) and the Eurlpean Grluping !f Slast !f Auth!rs and
C!mplsers (OGESAC®)tw! separate interndtnal ass!ciail ns that act !n behalf !f
clpyright hllders by ffering membership t! clpyight clllecting s!cieties.”” CISAC
activities c!nsists !If e.g. flrmalizing the c!!perati! n in between slcieties by defining a
m! del recipr!calrepresentaln c!ntract, supp!rting the creatn !f new sl!cietes and
Iffering them its pllitical, legal and technical expertise, studying the technical and legal
issues related t! auth!rsO rights and theitective administratiln, !perating a alnm!n
inflrm ati! n system (CIS) which prlvides the membewith the necessary means t!
pritect ther repertlire in the digial envrlnment, and standardizing the inflrm&n
exchange between slcies in !rder t! imprive efficiency.”® GESAC, 'n the lther
hand, has its flcus th the preparatn and implementati!n !f Eur!peanlegislati! n and
wirks in cllse c!llablratiin wit h the ingitutilns !f the Eurlpean Uniln.”° The
grluping emphasizes the imp!rtance !f that legislat takes int! acclunt blth the
cufturaldimensi!n and the ec!nmical aspects !f c!pyight andthat it is adapted!tthe
increasing interndtnalizat! n ! f exchanges t cultural pr!ducts and t! the emergence
If new technl! gies

4. Creative C!mmlns
4.1 Clpyleft

The de!l' gy !f the Irganizat! n !'f Creatve C!mm!ns is based !n !ther views !f

creative prlcess and clpyght law than present legislaé c!pyright regimes ar!und the
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w!rl d.2° Creative Cmm! nsprimltes the prigress !f a creative ahm!ns (see further
bellw) and a Opublic d!main defaultO mlde (c!ntrafythe presentOc!pyight by
defautQ where the individual auth!r may set the limits fir the use !f his Ir her wik.
Creative CImm!ns believes thahe present systemifi¢s innlvat! n and devellpment
within creaive prlcess. Hencethe !rganizaf! n emphasizes the implrtance !f a
creative public d!mainas ceaivity and innlvatin rely In a rich heritage!f prilr
intellectualendeav!r Experence, impressits, references and kn!wledge are !f great
imp!rtance in the create pricess as well as flr the users appretiat! f the same.
Expanding intellectual prlperty prltecti'n leaves fewer and fewer creatweks in the
Opublic dmain® and fewer and fewer direct references may be made thgxigtk s
in the prlcess !f creang future w!rks.

4.1.1 The public main

The cincept If Othe public dhanO is far frm selfexplanat!ry® A definitil n may
differ subsequent t! if a reference is madelrdinary language !'r a legal c!lncepand
m! relver, t! which legal schlar Ine may refer.The c!ncept! ns vary fr' m believes
that the Opublic @hanO c!nsists Inly if ¢! mplete wirk that arec!mpletely free t! e.g.
the visiln that the public dinain is aburdle !f privileges(and thus includekgislaive
exceptilns t! clpyright and clurt predidat ns). Hlwever, the c!nceptilns have a
c!mm! n den'minat!r in the fact that aw!rk adherent t! the public dman is n!t
embraced by the exclusive righin favlr If the !riginal auth!lr that clpyright law
prlvides.

4.1.2 Clmm!ns

Direclly related t! the public dman c!ncept is the mire generalidea !f Oa
c!mm! ns&? The c!mmins may be said t! be a mé phils!phical c!ncept than the
idea !f the public dimain - a shared res!urce n!t divided int! individual bitd pr!perty
but rather jlintly held s! that anyne may use them witlut special permissih.
Hlwever, the clncept !f the cimm!ns p!ssesses a dinma ackn!wkdged in an
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influential aricle published in 1968 by Garrett HardihHardin made inter alia a
reference t! Nati'nal Parks. They are Ipen t! all witut limit. H'wever the parks
thenselves are limited in extent. When the use grlws withlut limit, the vallighé
priperty will be er!lded untl it reaches the level If n! value t! any!ne. Hence the
dilemma !f a c!Imm!ns, clntaining any ype !f priperty, clnsists !f that individuals
will benefit at the expense !f the s!ciglas a whle, !f which the individuals are a part.

Clpyright prltected wirk may be included in &c!mminsO if the !riginal auth!r e.g.
permits use t! a greater extent than the legiggaisystem. S! may be d!ne thrlugh
licenses that limit the clpyright default prltecti!n.

4.2 Creative C!mm!nsbthe !rganizati'n
4.2.1 Backgr!und and !bjeates

The flundai! n If Creative Cmm!ns in 2001 was led by amg !'thers cyberlaw and
intellectual priperty expert§® and by supp!rt If the Center fir Public Dman®.
Creative Cmm! ns believes thammany creat!rsw!uld n!t ch!lse the Oc!pyight by
defautOm! deif they had an esy mechanism f!r turning their w!rks lver t! the public
Ir exercising s!me but n!t all ! f ther legal rghts. It wasn 2001,and sill is, Creatve
C!mm! nsO glal t! hgd create such a mechanisin. December 2002, aechanim
became realt when Creatve C! mm!ns released itfirst set !f clpyright licensed! r
free t! the public. The idea came frim the freeftstare mivement’ and the widespread
access t! cIntent Inline®® The latter fully in line with the reajit!f the inflrmatil n
slciety and recenttechn!l! gical develpments. Creative CImmhs ackn!wkdged that

X X
# Hardin, GarrettThe Tragedy !f the C!mm!nsPublished irScience December 13, 1968.
Accessed !Inline at:
http://www.garretthardins!ciety.!rg/articles/art_tragedy !f the c!mm!ns.html
% Ablut. Histlry. Online:http://creativec!mmi!ns.!rg/ab!ut/hist!ry/
% Access Inline athttp://www.law.duke.edu/cspd/
8 Establishedy Richard M StallmariThe cIncept behind free stivareand !pen slurce is t!
prlvide the uself a clmputer prlgram with a mechanism that permits amendments and
imprlvementst! the prlgram by the user. As a result m!re prlgrams !f better quality will be
devellped. F!r an extensive Swedish analysis !f dygplicability !f free s!ftware licenses and
Ipen s!urce licenses see: Ollfssin, LpphlvsrSttsliga aspekter pCE licenser f3r fri
prigramvara !ch Sppen kSllk!dDen analys av tillSmpligheten i svensk riRt,rapp!rt 2003:1,
Institutet f3r rSttsinflrmatik Stickh!lms Universitet [Ollfss!n, OUpphlvsrSttsliga aspekterQ]
8 CC in Review: Lawrence Lessig 'n Hlw it All BeguPisted 051012. Online:
http://creatvec!mm!ns.!rg/webl!g/entry/5668
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when c!ntent gles digital use alwa requies making a Oc!pyO and thbe ¢! Imy
reality is that every use f! clpyrighted c!ntent at dast presumptely triggers a
requrement !f permissin. The falure t! secure permissit placeda clud !f
uncertainy ! ver the legaly ! f the uself wirks. Creaive C!Imm! ns believd, and s!
still d!, that the uncertaintinterferes wih the !pp!rtunity f! r clllab!rative creatvity
and the sharingf!lknlwledge that the Internet techh!giespr!vide. The law sifles the
same whert denies sl!cial patterns and the techn!llgical regliEr!m this reality and
ackn!'wledgmentggrew the mltivati!n flr creati'n ! f a newlicensesmechanismin a
slcialand technl! gical realiy that enclurages freed!m, authlrs and artists sh!uld have
a t!!l t! express the freedhs heywant thei creativiy t! carry. S!!'n t he mechanis
was b!rn flr creat!rs wh! want just OShe Rights ReservedThe presence !f the wht
ORghtsO is !f imp!rtance t! distnguish the license m!vement lead by the !rganizat

If Creatve C!mmi!ns frlm the Fre Slftware Mlvenent. Creative Cinm! ns believes
that a device w!uld help unburden credity fr! m rigid c!pyright legislai! n. H!wever,
unlike the Free Slftware Mlvement the aihmsneverbeent! eliminate the prlpretary
cncept in clpyright law. The aim s dl ely t! balance trends that push t'wards the m!st
rigid clpyright systemin histiry.®? Over the years Il wing the iniial release !f the
licenses, Create C!mmi!ns has taken iritives within the sciend®and educatilnaf
sectlrs t! supp!rt and create t!lls fir mlre efficient research and !pen learning.
Mlrelver, as Crealve C!mm!ns and its licenses have grinthe licenses has been
further imprlved and p!rted t! lver 50 jurisdicti!ns.

4.2.2 The plrting prices®

The Creave C!mm!ns p!rting pricess invllves a pricess t! legally adapt the !riginal
US licenses t! !ther jurisdiat ns w!rldwide, as well as linguistally translaing the
same flr better understanding and charivithin the jurisdict n where the adapted
licenses shall !perate. Th@redive C!mm!ns Internatnal (GCCIQ teamw!rks with
vl lunteer experts arlund the wirld t! "plrt" the clre If the licenses w!rldwid&® The

X X
8 E.g. devellpments !f digital right management techn!l!gies (ODRMO), which directly remlve
limitati!ns t! clpyright such as the right t! private clpying (see ab!ve).
% Science C!mmi!nsFurther inflrmatiln In: http://sciencec!mm!ns.!rg/
%L ccLearn. Further inflrmatiln In: http:/learn.creativec!mm!ns.!rg/
2 Estimated 130 milliln CC licensed w!rks in 2008.
B FIr detailed inflrmati!n ablut requirements flr internatilnal p!rting access guidelines Inline
at http://wiki.creativec!mm!ns.!rg/Internati'nal_Overview
% Internati!nal. Online: http://wiki.creativec!mm!ns.!rg/Internati!nal




p!rting pricess mist Iften requires amendments flr the licenses t! be c!mpliant with
the respedve d!mestic legislat! n. Hlwever, fl r the reas!n f retairing the Oc!reQf

the Iriginal licenses the Creative nm!ns Plrting Quidelines erphasize that the
licenses may nlt be m!dified bey!Ind what is necessary t! acc!mplish c!mpliance with
Il cal law and never In grlunds !f pllicy !r phillslphy.® Since December 2005 a
Swedsh versiln If the applicable CC licenses are available (see m!re detailed béfiw).

4.3 The Licenses

Creative CImm!ns privides six main licens&sand by chllsing a set !f cIndii! ns
applicable the creat!r decideh!w acc! mm!datng !r restrictive he !r she wants t!
license the applicablw!rk. The latest US versit (3.0) has n!t yet been plrted t! the
jurisdicti! n !f Sweden®, thus the applicable versil2.5 Sweden will be described and
discussed bellw.

4.3.1 Attribuf! n 2.5 Swedetd [{e)

CC BY is the m!st acc!mm!daing CC license and als! the license that the !ther five
main licenses derive frh. The structure and the character !f the license will be
discussed in this sath, while the !pti'nal cInditi! ns that c!nsitute elements in the
I'ther five main licenses will be described in thdl'flving sectins. As the mist
acclmml!dating license- what h!lds flr the applicabiliy !f the CC BY license
generally als! hlds flr the Ither five licenses. H!wever, divergences will be idéatl
and andyzed inthe respedtve chapter bel'w.

The CC BYlicense lets !thers distribute, remix, tweak, and build up!n the w!rk, even

c!mmercially, as Ing as they credit the auth!r flIr the !riginal crean. The attrbuti! n

X X
% Hendriks, N.Devellping CC Licenses flr Dutch CreativeAccessed itBlurcier, D. &
Dullng de R!snay, M.Internati'nal C!'mmi!ns at the Digital Age, La CrZati!n en p!rtage,
Paris 2004. Onlineattp:/fr.creativec!mm!ns.!rg/iC!mm!nsAtTheDigitalAge.pdfandLegal
prlject lead pr!duces a first draftOnline:
http://wiki.creativec!'mm!ns.!rg/Legal Prlject Lead pr!duces a first draft
% FIr an English explanatiln !f substantive legal changes t! versiln 2.0 see
http://mirr!rs.creativec!mm!ns.!rg/internati'nal/se/englistthanges.pdf
9 Ablut. LicensesOnline: http://creativec!mm!ns.!rg/ablut/licensesjAblut. Licenses]
% FIr Swedish draft If versiln 3.0 Sweden séwgtp://www.creativec!mm!ns.se/drafts/
% License Deed ahttp://creativecimm!ns.!rg/licenses/by/2.5/sdlegal C!de at:
http://creativec!mm!ns.!rg/licenses/by/2.5/se/legalc!de




must be d!ne in the manner specifiedthg auth!r !Ir licens!r (but n!t in any way that

suggests that thesnd!rse the licensee !r the licenseeOs use !f the wirk).

Distinguished features:

¥

The license let the licens!r maintaits c!pyright, ie. a CClicense is n!t an
assignment !f c!pyight.

The license d!es n!t reduce, limit !r restrict uses free frim c!pyright such as the
limitati'ns set flrth in chapter tw! !f the Clpyright Act.

The auth!rOs mlral rights are nlt affected by the license.

The licens!r grants a wlrldwide, rlyalj-free, nin-exdusive, perpetual (f'r the
duratin !f the applicable c!pyright) license t! exercise the rights set flrth in the
license agreement; i.e. t! reprlduce the wl!rk, t! inc!rplrate the wirk int!
clllecti! ns, t! create and reprlduce adaptatilns, t! distribute apdblicly
perflrm the w!rk, the c!llectiln !r the adaptin. The rights may be exercised in
all media and flrmats whether n!'w knlwn Ir hereafter devised.

If the wirk is a musical w!rk, the licens!r waives the exclusive right t! c!llect,
individually Ir thr! ugh a c!pyright c!llecing s!ciety (such as STIM), rlyales

fl r any exercise !f the rights (see ablve) by the licensee. Furtherm!re, the
licensee waives the right t! clllect rlyaies f!r a rec!rding !f the w!rk.

F!r any reuse Ir distributt n the license mwst make clear t! !thers the license
terms !'f the wirk. S! may be d!ne with a link t! the applicable website (tvit
License Deed and Legal C!de).

The license c!ndit ns may n!t be altered and references t! the applicable Legal
Clde must in any event bergserved.

T! sublet rights under this licese t! 'ther parties is n!t permitted

Technical measurewhich limit the rights under the license ark permitted.

The licensee is !bligated t! ensure that reference is enddthe applicable
license c!ndit! ns and in relat n t! medium and tpe t! perflrmance, declare
the name !f the auth!r, the namef the w!rk if stated, an URL address that
refers t! inflrmati! n ablut !wnership and license terms and finally, flr

adaptatns, h!w the !riginal w!rk has been used in the adaptati!n.
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¥ The licensl!r !ffers the wirk asis and makes n! representatilns !r warranties !f
any kind c!ncerning the w!rk unless set flrth under the c!nbits !f the
license, Itherwise agreed in wing by te parties !r required by law.

The licens!r extensively limits its liabilyt f! r damages arising !ut !f the license.
The license and the rights granted there under will terminate autbtgatup!n
breach by the licensee !f the terms !f the license. Resrsi If adaptatns !Ir
c!llecti! ns made bytte licensee will n!t have their licenses terminated pr!vided
theyremain in full c! mpliance with the license

¥ The licens!r reserves the right t! c!Immence Ir terminate distribat!f the
w!rk licensed prlvided ttat anysuch act n!t serve t! withdraw the license.

¥ The license is !ffered under a !'Ag-many principle. T! avlid a system ¥ sub-
licenses, the addressee !f a use madehylitensee is !ffered the same license
frl m the licens!r as the licensee !riginallyas.

¥ Creative CImm!ns are n!t a party t! the applicable license agreement, unless
Itherwise stated.

4.3.2 Optilnal c!nditi! n: Ninc!mmercial'®

[Ga) ev-ric [JNGA) ev-ric-sa JIEEY ev-nc-no |

The NC licenses limithe use !fthe licensed w!rk in !ne significant manner.h&

licensee f the wirk may exercise the rights granted, but flIr ninc!lmmercial purp!ses
Inly. The banned use implies use that is primatended fIr !r directed t!'ward
c!mmercial advantage !r private m!netary oipensait n. An exchange !f a w!rk flr
Ither clpyrighted w!rks by means f! digital file-sharing !r !therwise shall n!t be
c!nsidereda breach against the clauge!vided there is n! payn inv! lved.

C!ntrary t! whatOs stated under seat4.3.1 fl r musical wirks the licens!r reserves
the exclusive right t! clllect, individually !r thrlugh a clpyright cl!llecing s!ciety,
rly alties flr any c!mmercial exercise !f the rights by the licens€&rresp!ndingly, the
licensee reserves the right t! cl!llect rlyadts flr a reclrding !f the wirk.

X X
190 egal Clde flr the three main licenses c!ntaining\eC c!nditiln at: (i)
http://creativec'mm!ns.!rg/licenses/byc/2.5/se/leqgalc!deii)
http://creativec!mm!ns.!rg/licenses/byc-sa/2.5/se/legalc!dand (iii)
http://creativec!mm!ns.!rg/licenses/bync-nd/2.5/se/legalc!de
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A mlre precise definitn !f ninc!mmercial will be discussed in the analysis. The
c!nditi'n implies interpretatiln difficulies and an accurate and exdefiniti! n is !f
great imp!rtance f!r the mandate !f STIM and the righ remuneratin.

4.3.3 Optilnal c!nditi! n: N! Derivative W!rks:®* [ {=c) IR | (cc) ENERTRTEN

The !ptilnal ND c!Inditi! n implies that Inly verbain clpies !f the wirk may be
clpied, distributed, displayed and perflrmed, nlt dative wirks based up!n it. l.e.
the licensee may n!t m!dify, adapt !r build up!n the w!rk.

4.3.4 Optilnal c!nditi! n: Share Aliké®?[(cc) IR | (c<) IETRCREGN|

The c!nditi! n implies all'wance t! Ithers t! distribute derivative w!rks Inly under a
license identical t! the license that glverns the Iriginal wlrk, a later vensif the same
license wih the same license elements as the first license !Ir an equiv@@fitense

frl m an!ther jurisdict! n (IC! mm!ns license) wh the same license elements. License
OelementsO refers t! the clidits here discussed; attributiln, n!naimercial and share
alike. As a result, a deriviae w!rk based In a w!rk licensed under the BSA license
terms will alllw c!mmercial use. The c!ntranh! Ids when the Iriginal w!rk is licensed
under a B¥NC-SA license.The SA licenses are !ften c!mpared t! pen slurce
slftware licenses and the idea !f a griwing Gain! nsG% What has been made OfreeO
t! the public shluld staydreeQ

5. The Addendum - CInditilns set !ut by STIM fIr the use !f Creative CImmI!ns
licenses'®*

If a STIM member wluld like t! license a wlrk under a CC license the member is
Ibligated t! fill 'ut an applicati! n flrm. The fl rm stipulates that the membership !f
STIM implies an !bligati!n t! license all repr!ducti!n rights and perflrmance right!

X X
191 egal Clde flr the tw! main licenses c!ntaining a ND c!nditiln at: (i)
http://creativec'mm!ns.!rg/licenses/bynd/2.5/se/legalc!dand (ii)
http://creativec!mm!ns.!rg/licenses/bync-nd/2.5/se/legalc!de
192| egal Clde flr the tw! main licenses c!ntaining a SA cInditiln at: (i)
http://creativec!mm!ns.!rg/licenses/bbga/2.5/se/legalc!dand (ii)
http://creativec!mm!ns.!rg/licenses/bync-sa/2.5/se/legalc!de
193 Aplut.Licenses, supra nlte 97
1% SeeVillk!r f&r anvSndning av Creative C!mm!ns licenseBbtained frim STIM Inrequest.
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STIM. H!'wever, he new !mpl!rtunity implies a p!ssibiliy t! exclude expressly
identfied w!rk/s fr! m theexclusiveSTIM mandateandt! license the paitular wlrk/s

under an!nc!mmercial CC license. The flrm further c!ntains the ! wing c!nditi! ns:

1. Ninc!mmercial use shall be interpretéd acc!rdance wih Creative Cimm! nsO
definiti! n there!f.

2. The flrm must be signed ybeach and every right hllder !the prlperly
identfied wlrk.

3. The member understands and agrees t! that STIM cann!t leave any warrant
regarding p!ssibilites t! (i) c!llecting !f fees !r (ii) remunerail n acc!uning flr
c!'mmercial use ¥ the applicable Wk. The reas!n hereflreis predictable
difficulties t! administrate and attribute rights that are licensed under a CC
license, as well as increased clstanectedtheret!.

4. STIM cannlt, tlwards the member, warrant thatc!unting is n!t made flr
n!'nc! mmerial use. The reas!n hereflra difficulties in determining whether a
specific use may be classified @snmercial Ir nInc! mmercial. Firthernmre,
clst fIr the determinat n may hnder the detachment !f remunerati!n referred
t! nIn c!mmercial use.

5. STIM cam!t pr'tect !Ir call attenti'n t! use carried !ut in vi! latil n If a CC
license.

6. Paragraph 3, 4 and 5 applies flr usethe wlrk/s in jurisdict! ns !utside !f
Sweden. STIM cann!t be resp!nsible flr n'ticing flreign c!pyright c!lleehg
slcieties ab!ut theimitati! n in administrati!n !f the rghts that flll'w fr! m the
CC license.

7. The member g inflrmed and fully awarethat a CC license is perpetual.
Clnsequenly, STIM cann't, in the future, restart the administratiln !f the rights
and clllect fees flr ninc! mmercial use !f the applicable w!rk/s, irrespect ! f
if the member s! desire. Thus a termithat !f the agreement (that is entered int!
by the hand in f the applicat n) has n! practical effect.

6. Analysis C!ntractual Divergence and Judicial Interpretati!nal Issues

The discussih has s! far been flcused In the legal backgrlund t! clllective

management, the !rganizati!n and ratilnales !f cllléog sl!cieties, the free culture
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m! vement and in padular the !rganizatiln !f Creaive C!mmlns and its six main
licenses. Mlrelver, STIMOs affilidtn agreement and the Addendum Iwit!nditi! ns
and terms flr the use !If CC licenses have been described flr the purp!se !f the
fl rthc!ming analysis.

In this chapter, the judicial prlblems thdirectly derive frim the recent iniative by
STIM will be identfied and intr'duced. The CC license terms, the affiliatagreement
and the Addendum will be ahipared and analyzed. Pl'tential judicial issues due t!
disparty will be detected and analyze8TIMOs Addendum !f earlier this year idées
several areas, which mayrak t interact with the applicabily ! f the main affiliatl n
agreemant and the cInduct executed by STIM and !ther c!pyright c!llecting s!cieties.

6.1 NInc!mmercial

Creative CiImm! ns was flunded under the understanding that !ne size d!es nlt fit all in
the field !f clpyright!®® S!me creatlrs and !ther !wners If clpyight may want t!
reserve all their rights prlvided t! themnder the legal c!pyright regime. Clntrary,
s!me right hllders may want t! reserve Inly she rights and may nlw d! s! under the
Creative CiImm! ns mechanism. The CC licenses were intexly drafted t! reach !ut

t! creatlrs with different expectati'ns andeinands !n !'wnership. S'me right h!lders,

fl r instance, may want t! reserve the right t! cIntr!l clmmercial uses !f their wirk
while brladly enabling nlncimmercial sharing. As a result the clntlit
n!nc!mmercial was inc!rplrated in three !f the main licees available. Currently, the

ninc! mmercial !ptiln Inly permits use !f the w!rk in any manner that is:

Onlt primary intended fir Ir directed twards c!mmercial
advantage !r private mlnetary c!mpensati!'nO.

The definii! n set implies difficulies in determming what use t! fall wihin and !utsde
the sclpe !f ninclmmercial. What is the meaningf!primary? H!w br!ad gles the
sclpe !f an advantage™!w shall private be underst!!d?

% X
1% Defining ON!nc!mmercialO: A Study !f Hiw the Online P!pulatiin Understands
ON!nc!mmercial UseORPublished Sept4, 2009. Online:
http://wiki.creativec!mm!ns.!rg/Defining_N!nc!mmercial at 17 Defining N!nclmmerciall




Appr!ximately tw! thirds !f all CC licenses ass!ciated with wlrks !n the Inteeh
include the NC termi?® This gives an indicatiln that !verall the NC licenses appear t!
w!rk rather well. There is n! awarenesd hny large disputes between licens!rs and
licensees !ver the meaning the NC term(mire ab!ut this belw). H!wever, due t!
the great use !f the term and Crsat C!mm!nsO c!mminent t! making licenses as
clear an understandable as p!ssible flr blth creat!rs and users, CreativemChs
under 2008 carred !ut a c!mprehensive survey !n the area t! better undensl the
plints !f clnnecti! n and disclnnedt n between creat!rs and users lwitespect t! the
interpretatin !'f n!nc! mmercial use. The resslivere published in a full rep!rt In Sept
14, 2009: Defining ON!nc!mmercialO: A Study !f Hwthe Online P!pulatiln
Understands ON!nc!mmercial Usg@he Rep!rtO) The Rep!rt will partly be used fir
the analysis f the judicial issues in general, and the interpretati'nal pr!blems in
particular, that derive frin the use f the termn!nclmmercial. H!'wever, the Rep!rt 5
based In findings amg the US Inline plpulatin and is aiming t! find c!nnect! n
plints and divergence between creat!rs and users. This diuglyt t! additi'nally
discuss the impact !f a third partythe c!pyright c!llecting s!ciety, discrepancy in
relati! n t the Swedsh understandingf!the translated terY and d!mestic principles

applicable fIr the interpretati!n !f cIntractual prlvisins.
6.1.1 Creative Cinm! nsO definiitn

N!nc!mmercial use shall be interpreted in acclrdance with Creative C!mm!insO
definiti!n there!f states article 1 !f the Addendum. The Rep!rt will st!certainly help

t! establish a better understandinfithe termn!nclmmercial and hlw the parties t! the
applicable CC liceres define it. Hence it will be analyzed in this paragraph flr the
understanding !f Create C!mm! nsO definiitn !If the term®

Additi! nally t! present undetanding, the Rep!rt will play a rlle as an imp!rtant
instrunrent flr future determinat ns by Creave C!mm! ns in the fiéd ! f license terms

X X

%hid. at 1718

197 Qckek!mmersield

1% E1r the analysisflcus has been put In the OUS !nline p!pulatiinO grlup in the survey. The
Rep!rt additilnally flcus In a OCreatve C!mmi!ns Friends and FamilyO grlup, but due t! the

first grlups mlre general character the findings am!ng the latter grlup has been disregarded in
this study. The findings am!ng the OUS !nline p!'pulati'nO is here presented fairly general.
H!'wever, s!me detailed inflrmati!n and findings are reclgnized where appr!priate. A m!re
detailed descriptiln !If the Rep!rt and the findings therein shluld be advantage!us but the sclpe
If this study limits the discussi!n in this aspect.
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and the applicabilt therelf. In the next years, Creative C!mms$ expects t! launch a
multi-year, internat nal pricess flr prlducing the next versii (4.0) !f the six main
Creative C!mm!ns license$® The pricess will include examinin ! f whether the NC
termshl!uld be usefully m!dified as a part !f that efflrt, Ir if a &tter apprlach might be
t! ad!pt a Obest practicesO apprlach !f articulating the c!mmercial/nimelercia

distincti! n fl r certain creat!r Ir user c!mmunies apart frim the licenses themselves.

The NC term explicly states that exchangd b CGlicensedw!rk flr any Ither
c!pyrighted w!rk, whether by means !f pe¢r-peer dgital file-sharing !r !therwise,
prlvided n! mlnetary clmpensati!n is invlved, shall n!t be cInsidered ehmercial
use (see ablve). Mlrelver, as the defiin aims afprimary c!mmercial use, use that
brings ab'ut unc!nscilus cmmercial rewards !r advantages by chance sh'uld n!t by
the wlrding be prthibited under the NC term. The sec!nd part !f the defimt private
m!netary c!lmpensati!n,further indicates that use that n!t generates me in mlnies

generally falls inside the sc!pe !f ninahmercial.

The Rep!rt specifically aims at c!mplex Inline uses, which have been hard t!
characterize as c!'mmercial Ir nincimmercial’ FIr instance, Internet business
m! dels, which enable Ir enclurage free sharifgc!pyright prltected w!rks while als!
relying !n indirect means flr their financing, such as adiseng. S!'me believe that
because the wehdvertsing m!del is based !n trdic, any use !f cIntent that helps
increase visk t! a partcular web page c!ntaining advertising isnsiercial. Others
believe that the adupp!rted m!del is an inntulus reality ! f web based c!ntent
distribut! n.

Prifit is key in respect !If charactefigy a use as chmercial !r nlnc!mmercial.
H!wever, the Rep!rt dlesnOt stlp there. It questilns whether sime key c!mplnents in
certain use shall lead t! a de fact! cIncepti!n !f the use Ir whether the use always shall
be determined In a cad®-case standdr'*! FIr instance, dles a de fact! cInceptiln
exist arlund the fll! wing statements? (i) n'nehmercial use is n!t carried !ut in Irder

t! make miney, (ii) an individualOgers!nal!r private use !f c!ntent is nlt cInsidered

a c!mmercial use, (iii) useflcIntent by af! r-prlfit !rganizat! n is dways c!nsidered

c!mmercial (iv) use by anlt-fl r-prifit shluld always be c!nsidered n!nechmercial

X X
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regardéss If the particular use, (\M!sts in c!nnecti!n with the use may be recéred
and the use is fitc!nsidered n!nclmmercial. Or dles the subject perflrming the use
and the !pp!rtuniies t! minetary c!mpensat n sllely speak in fav!r Ir Ine Ir the
Ither classificat! n? The numbers speaks flr the latter.

The summary#? If the empirical findings fir the US !nline plpulatn suggest that
Inline US creat!rs and users appr!ach the quiest!f nInc! mmercial use similarly and
lverall, theyOre mlre alike than different in their understanding !f nmatercial
use!'® Creatlrs and users were presentated with statements describing certaict dist
use scenarils, she mire generic than !thers: Deliberately tle statements c!ntained
Ogatekeeping factlrsO, i.e. factlrs that may be c!nsidered adediniflr the
characterizatn !f the use. Uses that earn users mlney, including uses that inv!lve
Inline advertising, are generally cinsidered c!mmercial by defatitAt least uni
specific cases scenari!ls are presentated that disrupt thlse generalized \iews !
c!mmerciality. The disruptl ns were detected witan OAnch!r PlintO meth!d. The
meth!d in general amlunted t! clllect data fr'm very basidtsat! ns and !btain
infrmat! n 'n hlw the data alters due t! mlre inflrmatiln p!ssessih !f the
resp!ndents:'® Individual !nline s!lutil ns give rise t! a wide rangef!specific cases
and result in a great uncertairar'und the specific ust-’ Uses by flrprlfit c! mpanies

are tyically c!nsidered c!mmerciallf use cIntrary is perflrmed by an !rganiz&in f! r
nit-fl r-prifit purp!ses the clmmercial raing drlps but the use is still far frh
decidedly n!nc!mmercial*'® Uses wih chartable purp!ses are generally cinsidered
m!re n!nc! mmercial. H!'wever, the Irganizdtns purp!se with the chast activity
influence the rating as well as whether theivétees are carried !ut by a fhpr!fit

clmpany Ir a nit-fl r prifit.'*°

Uses that are mlre difficult t! classify als! sh!w greater divergence in understanding
between creat!rs and uséerS.This finding speaks in favlr If | Obest practiceO sillut

fl r sSimeareas. A license term defiin tha mismatches the sect!r in whichig t! be
X X
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used may give rise t! equitdiscussiins and whether the defiitin is legit !f nlt.
Mlrelver, as a general rule, creatlrs clnsider the uses studied t! be mlre
n!nc! mmercial than users. The finding may be exathawy t! the lack !f large disputes
between licens!rs and licensees !ver the meaning !f the NC term. If a creat!r is mlre
liberal in his Ir her interpretati!n f the termthan the actugb!tential infringer, disputes

are unlikely t! arse. The Ine excegtn is t! be flund in relati!n t! uses by individuals
that are pers!nalr private in nature. Here, it is users wh! believe such uses are less
c!mmercial. T! understand this excapt fr! m the findings in general Ine prlbably has

t! ackn!wledge factlrs suchas the individualsO belief and demand fir intggaitd
slcial patterns in the digital age, which have lead t! a nltiln that whatOs pers!nal
shluld nlt be c!ntr!lled !r regulated. The selcentered interest as a fact!r behind the
resuts !f the Rep!rt sh!ud nlt be denied. Even thlugh the survey was made
an!nymlusly the individual always puts in lwn experience int! its resp!nses. Hence its
n't surprising that the mist nltable difference amlng subgrlups are between thlse
grlups wh! make miney and th!se grlup wh! dlesnOt, regardless whether itOs a

creatlr Ir a user grlup.

T! sum up, a vast maj!riy believe their definitn If nInc! mmercial is esser the
same !Ir c!mpatble with the language fithe NC license tern?* Mist believe that n!

m! ney can be made if a use is t! be c!nsidered nimechercial under the wlrding !f
the NC term. H!wever, the survey ackn!wledge that the term d!es n!t refer t! any
partcular uses and when ml!re specific use cases are presentateduls get nire
differenced. The latter is analyzed in the light !f a desire mgntreat!rs and users t!
simplify the c!mplex issue'?? It is appealing t! anchlring the definitn arlund a

definiti! n that first c!Imes t! mind, i.e. n! mlney is mde.
6.1.2 A c!mmunity related appr!ach

The Rep!rt ackn!wledges a p!ssibigt fl r the definii'n !'f n!nc! mmercial t! be
OseparatedO fin! the licensed themselvé$ In sime instances a better apprlach may
be t! adapt aObest practicesO apprladharticulating the c!mmercial/nincmmercial
distincti! n flr certain creat!r Ir user c!mmunies. The lriginal visiln flr study

included a m!re irdepth exgdrati!n !f the different perceptins and understandings !f
% X
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varilus c!ntent c!mmunities!** When Creadve C!mm! nsO reslurces didnOt s! permit,
further research !n the meaning !f nInchmercial is encluraged t! be made separately,
b!lunded by e.g. ge!graphy and specificromunites. The latter refers t! e.g. c!llecting
slciety members. Studiesflthe variatiins between and vhin different c!mmunites
cluld add value t! the understanding !f licens!r and licensee expectatilns regarding

ninc! mmercial use !f cIntent Inline.

N!twi thstanding that STIMdaves the interpretat! ! f n! nclmmercial t! Creative
CImm! ns t! determine, the c!ndit ns set f!rt in the Addendum may indiréett! me t
affect the c!mmercial/n!ncimmercial disincti!n. It is m!re likely than unlikely that
different cIntent c!mmunites understand the clnceptissimilar, in c!nflrmity with

the fact that different subgrlups within the survey c!nducted by Gvea€!mm! ns
underst!!ld the c!ncepts differery. Especially s! if a clpyright clllecing s!ciety sets

up reservatilns regarding !pp!rtunigés t! clllectiln !f fees applicablé® STIM leaves

n! warranty regarding cllecting !f fees !r remunerat n accluning referable t! the
w!rk/s als! licensed under a CC license. The CC licens!r/member !f STIM thus may
fail t! secure remuneiti'ln administrated by STIM als! flr the c!mmercial use !f the
wirk. A likely clnsequence heref is that creatlrs that p!ssess b!th the character If a
member !f a clpyright clllecting s!ciety and !f a licens!r under a NC license may
prefer t! interpret mle int! c!mmercial use than they !therwise w!uld. If m!re uses
are chssified as c!lmmercial, the creat!r may have a greater chance t! !btain
remuneratin frim the c!pyright c!llecting s!ciet y applicable.

Mlrelver, a Obest practiceO apprlach may !pen flredt interpretatiln interferencef!
the clpyright cllleting s!ciety itself. A Obest practiceO sllut within the c!mmunity ! f
c!pyright management cluld !bvilusly n!t exclude the !pinih ! f the managing party.
STIM emphasizes that attribuh and adminisatiin in general will becime dfficult
with respect t! w!rk/s that are licensed under a CC license. The administrative
Iperatilns as well as the c!sts hereflre are predicted t! increase significantly. As, nlt a
party t! the CC license agreement, but ardhpartywith special interest therein the
slciety benefits frim !ver-simplified determinatns. H!wever, an!ther aspect !f the
relati! ns lught t! be reclgnized and underlined. STIM and !ther c!pyright c!llecg
slcieties !perate in the interest !f its me&ers. The !rganizatn is n!t freestanding
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frl m the creat!r party and its understandings and will. STIM takesatiies and
actins after denmands fr'm its members. Hence !ne can predictgpini! ns within the
c!mmunity !'f clllective management memberin the same manner as creat!rs !f
tlday have different !pinilns and views In the existencd lllegal file-sharing. F!r
instance, 'ne grlup may adv!cate the maintenance ttadti'nal administratin
Iperatilns, i.e. time and efflrt sh!uld be put int! prlecti'n ! f the applicable c!psights
and administrati'ns f r! yalties, nlt int! interpretati!n !f agreements and the sclpe
there!f that Ither members ch!lse t! enter int!. Cintraryan!ther grlup may argue flr

a mldernizat n !f the !rganizat! n and demana listening s!ciey that pays attenti!n
t! majlrity and minlrity wishes, which c!nsequelyt may entail new duti! ns and

determinait ns.

Additi! nally, STIMOs pltential invllvement in a Obest practiceO apprlach gives rise t!
speculat ns arlund hlw STIM futher may limit !pp!rtunities flr ther members t!
enter int! individual agreements and maintain their right t! remunlenatextinktiva
f&rvSrv dles nlt exist within this area !f Swedish law. Hence a licensee can never
Ibtain a mlre extensive right than ¢hright the licens!r p!ssesse€$® The member !f
STIM wh! wlul d like t! license a wirk (included in STIMOs repertlire) under a CC
license can thus n!t assign ml!re rights, i.e. use, than the affiisageement and the
Addendum prlvides him Ir her with. E.g. if STIM c!nsiders a usexahercial, this use
may n!t be perfirmed by a licensee since the licens!r did n!t have a right t! license the
specific use away.

T! cIncl ude, a mire OlpenO apprlach by CieatC!mm!ns, i.e. a cnmunity based
slluti! n t determine certain license terms and c!nditiins, may result in several
categ'ries !f wlrk licensed under the same terms set flrth in any !f the NC licenses.
E.g. wirks licensed by a c!pyght cl!llective s!ciety member and wlrks licensed by
creat!rs wh! chllse t! stand !utside the clllective management system. Such a result
dles nlt clrrespind with Creaitve C!mm!nsO vsh t! make licenses as clear and
understandable as p!ssible flr b!th creat!rs aoders.

X X
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6.1.3 A gelgraphically related appr!ach

N!twi thstanding the internétnal apprlach f Creative Cimm!ns and the fact that
license agreements n!wadays are entered int! In a trafsmat basis, such as in
between parties !f differen!rigin and use !f standard agreements drafted elsewhere
than where the pads are llcated ge!graphically, a diestic apprlach must be
analyzed in reldtn t! the interpretati'n if the termn!nc! mmercial. The m!tivati'n
hereflre is tw!f! Id; (i) the Addermlum aims at Sweslh c!mp!sers and music publishers
and thus at least Ine !f the parties t! the CC license agreement the Addendum is
referring t! will be If Swedish !rigin and (ii) the !riginal CC licenses have been p!rted

t! the jurisdict! n If Sweden, whyne can expect that the applicable CC license terms
m! st Iften will be the Swedish plrted versi**’ As described ablve, the plrting team

is Ibligated t! retain the QO in the licenses, i.@!t m!dify terms and c!nditi! ns
bey!'nd what is necessary t! acc!mplish wipliance with I cal law and never In
grlunds !f pllicy !r phil! slphy. H!wever, due t! urisdict! n, the p!rted licenses are
m!re !Ir less a@kred and henceistrepancy exists in relati!n t! the !riginal terms and
c!nditilns set flrth in the !riginal US versih.

The Swedish versit 2.5 uses a dict translatn !f the wlrd n!nc! mmercial
ickek!mmersiell.M!relver, the Swedish translati!n !f the definit n In nInc! mmercid
set flrth in the license terms clrresp!nd with the US definit (in versi!n 3.0). Hence,
m! st likely the same ahplex interpretatiln issues, with respect t! the different
definiti! n elements, as the !nes ackn!wledge by the US Creativanr@ins
Irganizat! nwill apply (see ablve).

Negative w!rds are rarely explicit defined. The respective w!rds are c!mplicated t!
interpret vlcabulary since the negat prefix ma/ be underst!!d differenced in extent.
At what plint In a scale dles a term pass tpisitive equivalent !If a w!rd and beahes

a negative?K!mmersiell is defined as ghething that dishguishes cimmerce, trade !r
business aatity.*?® Mirelver, it is defined as activity carried !ut t! !btain prfit. The
termin!l! gy adv!cates that use bl r-pr!fit Irganizati! ns and use that gain mlnetary

% X
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rewards !Ir advantages shall be determined as c!mmercial. Agaihave the issue !f
fl r-pr!fi t Irganizat! ns participaing in chariy acivities and private !r pers!nal use that
entails minetaryprl!fi t. Interpretatn by s!lely the w!rding w!uld include b!th these
activities in the clncept 'fk'mmersiell. H'wever, aswill be further discussed in the
next seat n, 'Ine may include mlre fact!rs than termifi!gy in the interpretati!n f a

cIntract term

N!t Inly a dicti! nary, but als! a legal understanding the w!rd ickek!mmersiellseems
absent. H!'wever, interpretati!tf similar c!ncepts may be used t! dem!nstrate h!w the
clurts wluld determine the dighcti! n ickek!mmersiell/lkimmersiell The c!ncept
f&rvSrvsverksamhEt has been subject fir interpretatiinf!the Suprene Clurt !f
Sweden (OHD®Y HD came t! the cinclusiin that ab! n!t-fl r-prifit activities !r
activities carried !ut wih the supp!rt !If public funds, such as medical care, shluld be
classified asfSrvSrvsverksamhetn the specific case rsical w!rks were publicly
perflrmed wthin areas demarcated f!r pers!nnel at a public hlspital. Medical care was
n't determined t! be a business set up sllely flr ec!n!mical reas!ns. H!wever,
elements charactatic fl r ec!n!mic business activit existed sach as management !f
real estate, purchase !f matals used inhe business and wages payable. Hence the
medical care was determined t! fall Wih the c!ncept !f f8rvSrvsverksamhet.
H!wever, it shluld be underlined that the c!ncept varies \differentareas ¥ law. F!r
instance, the cincepBrvSrvsverksamhes explicily used in the Swedish Inole Tax

Act (Swedish Clde !f Statues, SFS 1999:1229). Arghercial enterprise is defined as
gainful business aisity (fSrvSrvsverksamhet)carried lut prifessilnally and
independenry.*** Gainful business activiés are careid !ut with a purp!se t! !btain

ec!n!mic advantages, i.e. the cIncept f§rvSrvsverksamhetntains a prlfit mitive. **?

The previlus discussth may be c!mpared t! a pltential Eurlpean Clmmuryit
understanding !fn!nc!mmercial. F!r instance, the Inflslc Diredve (2001/29/EC)

enphasizes that ember states sh!dl be given the !ptiln !f prlviding flr certain
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exceptilns Ir limitatilns t! clpy right fir certain cases>? In the Clpyright Act these
limitati'ns are mainly t! be flund in chapter tw! (see ablve). The Inflslc Direge
further explains that wheapplying the exceptiln !Ir limita n flr n!nc! mmercid
educati'nal and scientific research purp!sé® nInc!mmercial naturef the activity in
questiln shluld be determined by thattivity as such3® The Irganizati'nal structure

and themeans !f funding !f the establishment c!ncerned aré the decsive factlrs in

this respect.Cinclusively the Infldc Directive understandsi!nc!mmercial, with
respect t! the present circumstances, differently than HD understands the term
f&rvSrvsverksamhén the case described in the previlus paragraph.

6.1.4 DImesic principles flr the interpretati!n f c!ntracts

Swedsh clurts ackn!wledge and usset principles flr the interpretén !f diffuse !Ir
unclear c!ntractual prlvisilns. The applicabilit!f this practice with respect t! the term

ninc! mmercial will be discussed bellw.

Due t! the wrl dwide use !f CC licenses and the p!siti'n !f musical w!rks as !bjects
fl r internat! nal trade it is likely that arising disputes in this field will cIntain pest'f
different natilnalifes. Neiher STIMOs affilidtn agreement wh the Addendum n!r
ary !'f the six main CC licenses c!ntain prlvisilns regarding applicable law and
c!mpetent clurts. In the absence !f such prlvisi$ c!nflicts !f laws principles applies.
F!r the purp!se !f this analysis the discussiln will be c!nstrained t! the questiln !If
applicable dimesic law. The reas!n hereflre is that the analysis further !n flcuses !'n
Swedsh cIntractual principles applicable flr the interpretatiinf !the term

ninclmmercial.

In this clntext it is implrtant t! make an inial distncti! n between prlvig ns in the
license agreements Ir the Addendum that c!ncern existence !r extent !frdpy;, and
cIntractual privisi! ns in general® If a disputecincerns the intellectual priperty right,

the law where the right/s are asserted is applicable. The Swedish riget h!
asserts his right in France, claims his French right in France under the French clpyright

X X
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legislai! n. A right hllder may never a&ert a clpyight !'utside the respente

jurisdicti! nOs tettry . The licens!r nist !f ten prefers t! assert his Ir her right in the
cluntry where the licensee has residence. Wiespect t! dsputes !ver clntractual

Ibligati! ns the applicable law is the umilesic law t! where the clntract has mlst
c!nnecti!n. A cIntract generally has ml!st clnnectih t! the junsdict! n where the party
that shall perflrm the c!ntractually characteristic !blight has its residency. Flr
license agreements the characteristigat! n m!st !ften is t! be perfirmed by the

licenslr.

Is the prlvisi!n c!ntaining the terrm!nc!lmmercial t! be referred t! the categ!ry !f
clpyright prlvisi'ns !r the categ!ry!f general c!ntractual 'nes? The characteristics !f
the termas a qualative !ne instead !f a quaiitiative 'ne speaks in fav!r !f the lattel*®

A gquanttative prlvisi'n refers t! h!'w much !f right that may be expited by the
licensee. H!wever, the maxim is n!t very tenabledrcaseby-case basis. M!re eligible

is instead a classifichn based !n if the use may address an!ther market. A c!mmercial
use addresses an!ther market than a ninoiercial use and hence !ne may classify any
If the blth as a new use in relati!n t! thetther. The ninclmmercial prlvisi!n shall thus

be interpreted as a right prlvisii and nlt a general c!ntractual equivalent.
Clnsequenly, f! r Swedish d!mest law t! be applicable, the right/s must be asserted in
the jurisdicti! n If Sweden.

Privided that Swdish d!'mestic statutlrylaw and principles are applicable the next part
If the analysis endeav!rs t! describe h!w the principles are applied and h!'w the
applicat! n affect the understanding tfinclmmercial.

The interpretati!n is carried !ut In a cadey-case basis as well as wit!nsiderat! ns

fl r the peculiaries !f clpyright law. Of basic imp!rtance flr any interpretati!nfla

c!ntractual !bligat!! n are the intenitns !f the respedte parties at the time f!

signing®” Hiwever, mist Iften such an interitn cann!t easily be determined. If the

c!ntract is a standard agreement and used after d!Hmany principle any intenti!n at

all can be hard t! dishguish. Furtherm!re, in the O!nlineO reglia c!mmin time !f

signing is mlst !ften absent. A free license Inline is !pen flIr a licens!r t! cIntract

under at anyime. Similarly, the licensee is free t! use the licensed w!rk, and hence be
X X
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blund by the terms applicable, at any !pti'nal time. The Addendum simply refers t!
Creative CImm!nsO interpretatilnflthe term. The CC licenses are c!ntracts and the
parties theret! are the creat!r and the user !f the creat!rOs wirk. The licenses dyplicit
state that Creative @him!ns are n!t a party t! the license c!ntract. Is it p!skabt!
determine a c!mmh intentin in between the licens!r and the licensee !f what use t!
be permitted under the NC term? On an individual bB. The CC licenses are
c!mp!sed after the described ndiscriminative and !ne! -many principles. A creat!
c!ntracts wih a vast artunt !f licensees flr use !f the wirk. They may nlt all have the
same understanding !f h!w t! dishguish c!mmercial use fr'm nlnclmmercial use.
H!wever, here rep!rts Ir surveys !n the area may mk in handy. Flr this n!a
tradti! nal way !f clntracting it is mlre appr!priate t! analyze the intentiln !f a
c!ntract grlup than actual individual intehins.

H!wever, when n! indicatl n !f a cImm! n intenti!n in between the c!ntracting parties
may be established, interpretati'n meth!ds fules (subsidiary t! the meth!ds) shall
determine the sclpe and understandirfca! cIntract’*® The meth!d m!st appr!priate

fl r the partiular case shall be appli€d. FIr the interpretatiln !f the CC license
agreerent s!me methlds can be deemed ml!re apt than !thers. The w!rding and the
c!ntext in which the w!rds appear may be deterntia flr the understandingflthe
cintract term**® Hiwever, an industrybased meth!d may be mire suitable fir the
distinctive character !f the CC licenses and the peculiar dividing int! c!mmercial and
ninc! mmercial explitatins. As been dscribed ablve Create C!mm!ns has put
d!'wn significant efflrts t! ascertain the meaning !f the term n!nelmercial. Hence it

is natural t! derive the understanding frim the businessO prevalent understahding !

wlrds and expressih.***

The methds available may determine the understandihg t!ntract term. H!wever,
the result is n!t eviderly appr!priate and enviable. Hence the c!ntract term may be
m! dified Ir even set aside if it is deemed unc!nscilnabfé The general privisih in

36 = If the Clntracts Act isypically used flr these Iperati'ns, as well as flr c!rrectiln
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Ir revisiln !If the c!ntent in lllse !Ir diffuse c!ntractual prlvisi'ns. Regarding the
transfer If a right, e.g. assigning !r licensing !f a c!pyright, the transfeay be revised
blth regarding subject matter and tetfi36 = states that:

A c!ntract term !Ir cInditi'n may be m!dified !r set aside if such term Ir
c!nditi In is unc!nscilnable having regard t! the c!ntents !f the agreement,

the circumstances prevailing at the time the agreemast emtered int!,
subsequent circumstances, and circumstances in general. Where a term is !f
such significance flIr the agreement th& w!uld be unreas!nable t!
demand the c!ntinued enflrceability !f the remainder !f the agreement with

its terms unchanged, the agreement may be m!dified in !ther respects, !Ir
may be set aside in its entirely.

Up!n determinati!n !f the applicability !f the prlvisiins !f the first
paragraph, particular attenti'n shall be paid t! the need t! prltect th!se
parties wh!, in their capacity as c!nsumers !Ir !therwise, h!ld an inferi!r
bargaining p!siti'n in the c!ntractual relati!nship.

The prlvisilns If the first and secind paragraphs shall apply Omutatis
mutandisO t! questi'ns relating t! the terms !f legal acts !ther than
c!ntracts.

The privisilns !If sectiln 11 !f the Clnsumer Clntracts Act (SFS
1994:1512) shall als! apply t! the mldificatiln !f clntractual tems
relating t! clnsumers. (SFS 1994:1513)

Clnsequenly, the clurt may in a particular case ch!lse t! interpret the diffuse term
paying attenti!n t! the unique c!ntractual relanship that CC licenses cln#ite. In the
fl Il wing | will discuss these c!mactual circumstances that may affect the

interpretatin !f the term nlnc!mmercial.

The CC license is free !f charg@&radti'nally, if an acquisit! n !'f aright t! expllit a
wirk didnOt imply an !bligatiln t! pay a fair c!mpensatiln hereflre, the terms tlie
license cluld be reviself* Hiwever, nlwadays !ur s!cial realiy is mwh based !n the
Internet and the p!ssibilies that c!me with it. The Internet prlvides new revenue
Ipp!rtunit ies flr c!mmercial businesses but als¢éc!gnizesthe imgrtance !f sharing
ecln!mies.'* Creative Cimm!ns enclurages this devellpment and never had an

intent! n t! initiate an !bligat n f! r the licensee t! pay! r the rght transfers set flrt in

X X
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the license terms. Hence, the extensive right transfer and the dev!id !f c!mpemsat
hereflre clrresp!nds with the !bjeatves !f the license mldel. H!wever, the lackf!
c!mpersai! n may fav!r a strict interpretati!n f the terns, i.e. the term n!'nanmercial
shall nlt be interpreted t! c!ntain m!re use than what selfidenty falls within the
sclpe. Mlrelver, as free !f charge, the legal classifidat ! f the CC licenses pursot

t! Swedish law is a Oc!ntract I gift€}°® With respect t! gifts a subjective interpretatiln
If the transfer applie§’’ Decisive is what the d!nlr, i.e. the licens!r, expected frim the
license. The perceiph !f the d!nee is in general irrelevant. If the latteaybe applied
in all circumstances in refan t! the unique c!ncept !f CC licenses | leave unspl'ken.
Hlwever, the beneficial character !f the c!ntract will mt likely influence the
interpretatin !f c!ntractual prlvisi! ns applicable.

The CC license is peetual. In many situati!ns it may be difficult flr the parties
inv! lved t! flresee the applicable CC license effects In a lttgymbasis™*® When the
licens!r license the applicable rights under a Cé&nise !f chlice he !r she may nl!t
kn!w if the w!rk will be a success !Ir n!t. Clnsequety, the licens!r may nl!t, at the
time he Ir she enters int! the license c!ntract, be able t! flresee the license effect In
upc!ming revenues and !pplrtunjtt! clmmercia success?® Hence, fIr the reas!n f

the license being perpetual, the rights transferred shluld be defined reslyict

The CC license is nhexclusive.P!tentially everyindividual has the !pp!rtuniy t!

ninc! mmercially expliit and use the w!rk licensed under a NC license. C!nsequently,
nlne !'f the licensees p!ssess a pisin free !f c! mpeiti! n, which will affect the

pr! spect flr the licens!r t! Ibtain revenues based !n exclusive licenses flr clmmercial
use™® A licensee !ften inquires an exclusive license flr a reas!n, e.g. an expectatiln
fl r the wirk t! be a part!f distinguishing features. If the w!rk is widely spread !n a
n!nc! mmercial basis it n! mlre p!ssesses the quglit be referred t! e.g. a specific
brand. As a result If this situain, the definit n !f nInc! mmercial may preferably be
interpreted eher restrictive Ir brladly. S'me may argue that the term may as well be

interpreted brladly since it regardless !f the dsti' n may be hard t! !btain
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c!mmercial revenues fIr the w!rk. Others may c!ntrary argue that the character !f the
license as b!'th nladiscriminat!ry and n!n-exclusive sh!utl limit the sc!pe !f the right

transfer.

The CC license has n!t been drafted by the c!ntracting parti@sesidedly drafted
cIntracts shall in generally be interpreted resiviely and limit the benefits referable t!
the drafing pary. l.e. the partyesp!nsible fIr the unclear c!ntract has t! carry the risk
fl r the samé>* Hiwever, the CC licenses have bedrated !f neither party theret!.
Additi! nally, the licenses are drafted t! entail benefits flr b!th creat!rs and users. S!
which pary shall carrythe risk flr the unclear firmulaing !'f Creative C!mm! ns? Can

it be said that Creative @m! ns shall carrghe risk and hence the sclpe !f the licenses
shluld be limited due t! the Irganizdtns wish flr a greatec!mm!ns? Or sh!uld this
factlr be excluded frm the clurts cInsideratiins when the clIntracts used are !f
standard character and prlvided !n a wann basis? | adv!cate the latter. N!bldy
benefits frim an interpretatin standard that c!unteract with the basic rati'nales f!Ir the
applicable c!ntract.

The CC license and p!siti!n If the partieszr!m a s!cial and ec!n!mic p!int If view,
the partes t! a tdit! nal license c!ntract are rarely equal in terms !f bargaining
plsitiln. 2 FIr instance, !n the c!mmercial media market, where the clnsumer !f
c!pyright pritected w!rks usually are a large cl!lperatiln, standard agreements are
If ten vey clnsumerfriendly, at the expense !f the individual creat!r. The business
Iffers a Otake it Ir leave itO deal, which the slle clpyrightder dlesnOt have the
strength t! reject. As a clntrast, the clurts have trddially applied a flrm !f silent Ir
hidden c!ntr!l !ver clpyright agreements by mean$ & tendency t! revise unclear
c!ntract terms in fav!r If the clpyright hllder. C!lnsequenly, a restrictive interpretati!n
standard was practiced. H!wever, this standard seems t! be aband!ned and ndwaday
m!re !pen and free cIntr!l!f clpyright cIntracts are prevailing. Such an appr!ach is
further suitable in the digital age when clurt cIntr!l may be required fIr !ther players
than sllely the right hllder. Hlwever, yet again, a CC license is within n! {yds
bargain p!wer. The license terms have been flrmulated after deliberati!ns !f Creative
Clmm! ns, et atered d!mesically t! clmply with mandat!ry nat! nal law. It is
explicitly flrbidden t! alter the terms f the respective license and, as niemd inthe

X X
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previlus paragraph, the terms are drafted t! entail benefits flr blth partiesce, this
factlr may nlt imply extensive clnsiderdtns. If anyhing, the clurts sh!uld
ackn!wledge the fact that clpyright legisiah simply prlvides a n!manuanced
pritectiln system flr the right hllder, and !ther players, such as the user, lacks an
explicit place in the same.

The CC license as a t!ll flIr clpyright changeT! a large extent, the character and the
purp!se If a cIntractis cInclusive flr the determinaktn !f subject matter and sc!pe.
The six main CC licenses are devellped flr a specific purp!se and the lgsct f
Creative Cimm!ns permeate the flrmuldtn and the w!rding !f the licenses. The
licenses have been established as an alternative t! the c!pyoygtefauk regime that
prevails in clpyright legislat n w!rldwide. Creative C!mmIins exh!rts licens!rs t! be
liberal in what t! accept frm !thers and mlst !ften CC licens!rs seem t! be mlre
liberal and brlad in their interpretatiln !f the NC term thahet licensee$>® The very
nature !f the CC licenses and the ratilnales flr their existence will be ackn!wledged in
the interpretatiin f the terms set flrth in the respective license c!ntract. This
acknlwledgemat will lead t! a m!re extensive estimatn !f what use that shall fall

within the sclpe !fn!Inc!mmercial.
6.1.5 Final cmments

FIr the analysis !f judicial c!ncerns ass!ciated with the terminclmmercial the
starting plint was atcle 1 !f the Addendum c!ncerning CC licensing.

ON!nc!mmercial use shall be interpreted in acc!rdance
with Creative CImm!nsO definiti!n there!f.O

H!wever, as presentated ablve, the definit is n!t selfexplanat!ry and Creave
C!mm! ns even ackn!wddgethe p!ssibility fl r a Obest practiceO definit within
certain cImmunities. A pltential appr!priate cmmunity c!uld be Oc!psight c!llecting
siciety membersO and clnsequently thefréhe clpyright clllecting s!ciety itself may
directly Ir indirectly c!' me t! affect the interpretati'n ¥ the termn!nc!'mmercial.
Mlrelver, Creative C!mm!ns and is p!rting pr!ject rec!gnize that a tenable definin
lught t! clrresp!nd with a ge!graphical understanding !f the c!ncept in general. Thus
d!'mestc legal principles n flrce bec!me esseml flr a valid and appr!p&te

definiti! n. The w!rding, but als! intent n ! f the partes and circumstances in general
% X
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are c!nsidered by Swedish clurts in interpretati' ¢!ntractual privisil ns. The case
by-case standard will be digult t! abllish, as well as t! get a single definitn !f
n!'nc!mmercial wlrkable. Clnsequenty Creaive Clmm!ns is faced wh a great
challenge. The challenge c!nsists !f clinulusly uph!lding three undertakings and t!
induce the three t! clrrelate:

(i)  Creative C!mm!ns is flunded !n the belief that Olne size dles n!t filO.
Hence the Irganizatilnundertakes t!!ffer licenses !f different terms and
c!nditi'ns, which e.g. dighguish between different types !f use

(i) Creative Cimm! ns undertake# licens!rs nlt t! break their expectatns under
the SA term. Am! dificati! n I'f a term will imply that the licensee will license
adaptati'ns under !ther c!ndit ns than the !ginal w!rk and hence the
assurance may n!t be upheld.

(i)  Creative Cimm!ns undertakes t! make its licenses as clear as p!ssible fIr b!th
creat!rs and users and t! c!mmunicate its licenses in a manner that is easily

understandable.

6.2 The right t! remunerati!n

STIM prltects the ec!n!mic rights !f it members. As described ablve, the prltecti!n
includes the cllleang !f fees applicable and distribiin !f the fees as rlyalies t! the
members after standards set by the !rgailizatThe affiliai! n agreement exmlitly
state that STIM is !bligated tutilize the rghtsunder the agreemeand pay an am!unt
t! the member in acclrdance Wit principles in the !rganizat! nsO Articles !f
Asslciat! n and Distribut n Rules. H!wever, the Addendum m!difies the basic
Ibligati!n If remunerati! n accluning and distribut n. Pursuant t! the Addendum,
STIM dles nlt leave any warragtregarding remuneratn accluning flr c!mmercial
use!f a wlrk licensed under a CC license flnInclmmercial use.The statement
implies that STIM ¢es n!t warrant that the creat!r can !btain any remundratat all

fl r the wirk the creat!r ch!lse t! license under anyftthe NC licenses.

Clntrary t! the Addendum, the NC licenses all state that under the licémsdécens!r
reserves the exclusive hgt! clllect, individually !r thrlugh a c!py right clllecting
slciety, rly alties flr anyc!mmercial exercise !f the rights by the licensee.
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Pursuant t! the previlus analysis !f the understanding !f the terinc!mmercial it is
nlt difficult t! agree wth STIM in ther prediciln If ¢! mplexities in administrati!n
and increased c!sts in clnnach theret!. Hlwever, this seatn !f the analysis will
discuss legacyflthe nl-warrany prlvisi! n and t! what extent a c!pyght clllecting
slciety can refuse t! adant fIr rly alties. The analysis will be carried !ut frim three

perspectives;

Dles the Addendunc! mply with law?
Dles the Addendum ahply with membership rules If internatnal affiliati! ns
fl r clpyright clllecting s!cieties?

¥ Dles the Addendum breach dfractual!bligati!ns set flrth in the affiliai! n

agreerent?
6.2.1 Equitable management

Being seen t! be fair must be a vital part !f the distribat pricess in a membership
Irganizatl! n.*** OjeciveO inflrmatl n reassures members that the pricess in fair.
What happens t! the n'tiln !f equiy when an !Irgargat! n start t! dstinguish in
between its members and carry !ut the remunerati!n acehgnbased !n separate

terms and c!ndit! ns?

The Eurlpean Cmmunity acknlwledges the implrtance f! g!!d g!vernance, nin-
discriminat! n, transparency and acc!untabylitf the c!llecting s!ciety in its relat! n t!
right h!lders**® These principles sh!uld apply t! the adsiti! n ! f rights (the mandate),
the cInditilns !f membership (including the end !f that membership), the cihdg !f
representatiln, and t! the p!sitn !f right h!lders within the slciey (right h!ldersO
access t! internal dlcuments and financial retdr in relatiln t! distribut! n and
licensing revenue and dediiats, genuine influencef!right h!lders In the decisih-
making prlcess as well as !n the slcial and cultural pllicy !f their slcyt The
rly alties clllected !'n behalf ff right h!lders shluld be distributed equitably and as
effeciively and efficienly as p!ssible**® Discriminati!n based !n residence, rianality,
Ir categ!ry If right h!lder is prlhibited. There must be n! difference in treatmentha t

basis If categ!lry If membership in the dlective rights management s!cigtall right
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h!lders, e.g. authlrs, c!mplsers, publishers, rec!rd prlducers, perflrmérdthers,
shluld be treated equally. The categ!ry 'f membership has titataily c!vered distinct
grlups !f creat!rs, each with an assignment t! perflrm within the prlcess !f creating,
prlducing and distribung musical w'rks. H!wever, if a c!pyright clllecing s!ciety
creates a newype !f member categ!ryby its 'wn initiatives and decisihs, equty and
n!n-discriminat! n standards sh!uld by right and llgically apply als! in fav!r !If the
new grlup. The grlup !f members wh! chllse t! fill lut the applicati!n flrm flr use !f

a CC license shall have equal rights t! distributf rlyalt ies as tb members wh!
chllse nlt tl.

The Recimmendait n !'f 2005 (see abl!ve under 2.4.2) adv!cates the implrtance !f a
new cl!llective license pllicy that c!rresp!nds wit the Inline reality B i.e. is mult-
territ!ri al. H!wever, the reas!ning !f the Clmmissiln andhe Parliament may be
applicable als! !'n Ither features !f the Inline envirlnment. The Inline realit ffers
new distribul n channels and has resulted in new creati'n patterns. Qukedicense
pllicy that c!rresp!nds with the Inline reality sh!uld rec!gnize an equit standard that
d'es n!t discriminate categ!ries il members that ch!!se t! wirk in a certain way, e.g.
Iffer their w!rk/s in acc!rdance wit the !nline reality.

The C!mmissiln reclmmends, expressly whit respect t! rlyalty distribut! n, that
clllective right managers sh!uld distribute rlyads t! all right hllders !Ir categ!ry !f
right h!lders they represent in an equitable manteFurthernire, deductins, nlt
referable t! management services shluld be specified inliegdge c!ntracts !r
membership rules glverning the slcietmandate. Addit nally, up!n the actual
paymentb the clllective rights manager sh!uld specify wisvis the dedugt ns made
fl r purp!ses !ther than flr the management service prlvided. These rewmdat ns
are interesting in the light !f the Addendum and the paragraph stating that n! wesrant
can be made wit respect t! rlyalty acclunting, due t! expected difficuies in right
attributi!n and increased c!sts c!'nnected theret!. (i) Shluld the ggmaph be classified
as a dedudtn prlvisi! n? (ii) If yes, shluld p!ssible deduttns due t! difficulies in
right attribut! n (which in thelry may be made d!wn t! zer! remuneiian) be referred
t! management service dediicts? (iii) If n!t referred t! service dedudtns, d'es the
cIntractual On! warrangsO prlvisiin c!mply with the C!mmissilnOs reachmendatiln
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In specificat! n? The prlvisi! n refers t! the administratiln and hence, m!st naturally,
the n!-warranty prlvisiln is either n!t a deducti!n prlvsiin at all Ir it must be
underst!!d t! regulate nanaging c!sts. The prlvisih dles n!t ment! n p!tential
deductins due t! predcted difficulties in right attribut n. H!wever, it dles menit n
predcted increased administrati'n c!sts. Shluld the statetma underst!!ld as if the
right attributi!n implies m!re c!sts, such c!sts shall be deducednirthe CC licens!rs
rly alty acclunt? Or shludl it be underst!!d as if the administrati!'n turns Iut t! be t!!
c!mplex and entails increased c!sts t! a certain aktéhe remunerati!n acclumg will

n't be carred !'ut at all? The latter is suggest since the paragraph has the status !f a
safeguard prlvisins and seems t! be a way flr STIM t! awd resp!nsibility t! carry
lut t!! c!m prehensive examindns regardig e.g. indighguishable cases !f
c!mmercial/ninc! mmercial use !r adaptati'ns. They put the risk flIr administrati'nal
difficulties !n the creat!r.

H!wever, this finding dles n!t deprive STIM frim the !Ibligati!n t! carry lut the

rly alty distributin in an equtable manner and in general treat aayeg!ry !f right

h! Ider equally in relatn t! all elements !f the management service prlvidefi The
statement is supp!rted by the Régi! n, which emphasize equitable treatment !f all
right hllders™® A slciety eniiched by the emerge !f new techhpies and thus new
ways t! clnsume and distribute musical w!rks and !ther subjeddter !nline must
supp!rt the creatn !f a situati' n in which the interest !f all parties clncerned,
including the enduser, are reflected and taken int! clnsiderati!n. The Distribut
Rules !f STIM'® and the applicati!n standards therefif&lught t! have implied a nlt
negligible am!unt !If w!rk. This efflrt must have implied c!mplexies and required
difficult determinat ns t! be made. The new categ!fy right h!lder, and the new
administrati!n tasks attached theret!, has the right t! bring ablut the same am!unt !f
efflrt. Just because an administratiln standard is set dlesnOt mean thg Slasethe
right t! neglect the needfla new standard and deny the members the due diligence they

deserve (m!re ab!ut required due diligence bellw). That is nlt equit
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The Parliament (as well as the C!'mmigsj!further calls 'n the member states and 'n
clllective right managers, whether a siety ! r !therwise, t! ensure fair representatiln
If all categlries !f right hllders and thus thebalanced participati!n in the internal
decisilnBmaking pricess-®? Pursuant t! STIMOs press release regarding the CC license
initiative,"*®a demand fir use f CC licenses frim dme !f the Irganizatl nOs members
triggered the pricess t! c!mp!se an addendum flr such use within the sc!p8TfM
administrati!n. Hence it is likely that this member categ!ry g't t! participate in the
decisiln-making pr!cess t! ad!pt an addendum flr the use !f CC licenses. H!wever,
the final flrmulati! ns !f the prlvisi! ns set flrth in the Addendum, especiallyeth!-
warrany prlvisi! ns, were prlbably n!t influenced by the grlup referred t!. SIme might
sayitOs aequalc!mpr!mise. The p!ssibility t! use a CC license within the mandate !f
STIM, which tradii'nally has administrated under exclusivithas t! be c!rditi'ned
and safeguarded vitrespect t! s'me management. H!'wever, again, the slegetmust
supp!rt the creati!n !f a situat n in which the interest !f all pas c!ncerned are
reflected and taken int! cInsiderati!n.

Equtable management standards are !utfl'w !f the n!n-discriminat! n principle
which embraces all agtties carried !ut !In the internal market !f the Eur!pean Uniln
and thus its nlt surprising that the !rgans !f the Eurlpean C!mmyn@mphasize its
implrtance. Hlwever, the equitable resisibility dlesnOt end here. As described ablve
(sectln 3.4) STIM has the status !f memberf CISAC®* Other affiliai! n categ'ries
are ass!ciate and pr'visilnal. Each member is at allnies !bligated t! c!mply fully
with the CISAC Statué® and the Prifessihal Ruks!®® The Statutes sets !ut
qualificat! ns flr membersip, which inter alia includeequtable !bligat! ns. The
member is required tcarry lut its activites flr the c!mmin g!ld !If creat!rs and
publishers as a wh!le and n!t flr any specific segment !r grlup !featlrs and
publishers'®” Mirelver, the Prifessi! nal Rules flr Musical Slcieies'®® sets !ut e.g
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rules fIr cInduct. Each music s!cigt shall, with respect t! distributi!n, apply the same
level !f diligence and fairness t! all distributiis, irrespedte !f whether such
distributi! ns are being made t! its members Ir t! its sister slciete$.

6.2.2. Utilizat! n !f the rights

The affiliat! n agreement explidit state that STIM is !bligated tlutilize the rights
under the agreemeand pay an am!unt t! tt member in acclrdance vfprinciples in
the Irganizat! nsO Articles f! Asslciatil n and Distribut n Rules. The filing fir
alllwance t! license a w!rk under a CC license is a nltifidat t STIM that the
member!nly wants the !rganizati'n t! utilize the rights applicable with respect t!
c!'mmercial use. Hlwever, the narrantypr!visiln set flrth in the Addendum implies
that STIM, under certain circumstances, may nlt util&ey right under the affiliat n
agreemant. The duatin raises the questn !f h!lw and t! what extent the Addendum

m! difies the utiliza# n !bligati! n?

STIM has thrlugh the affiliatiln agreement !btained a right t! manage the rights
applicable and in return the !rgani#at assures t! carryut the administratn s! the

Iri ginal auth!r derives advantages ifinlthe management. Hlwever, the saving clause in
the Addendum is inanpaible with the uilizati! n privisi! n in the affiliaf! n agreement
and c!nsequery a Obattle !f the flirmsO resemblisiuatin here exists. N!thing in the
Addendum indicates that the utiligat prlvisi! n is set aside Ir dles nlt apply fir CC
licens!rs. The prlvisilns b!th apply and thus prilrit rules and !ther interpretati!n
principles becmes applicable t! determinevhich prlvisi! n prevails beflre the Ither
and h!w they shall be interpreted fIr the cIntracts t! bec!me Ine wa!c!mpaible
titalit y.

Initially, tw! basic fact!rs shall be emphasized. (i) The affiliat agreement is the main
agreerent. A member dles nlhave the !ptiln t! sign the Addendum unless he !Ir she
has first entered int! the affiliitn agreement. (ii) The Addendum is precisely that, an
addendum, which has been drafted flr a gatar stuatin. These tw! crcumstances
give rise t! the applicabily !f different and inc!nsistent interpretati!n principles. 8ie
which accentuate the primacy !f the main prlviesg and sie which clntrary
enphasize the adths. The principles will be discussed in Irder.

X X
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The legal effects !f several c!nnected c!ntractsy be reviewed in the same way as if
the arrangements !f the parties were settled in Ine single agreéfieXs. underlined
ablve, the linguisic c!ntext is material m any c!ntractualinterpretatin. Despite
meth!d Ir principle applied, the c!ntract must be cinsidered as a tialit Hence,
under the present cirmstances !'ne shall n!t sllely c!nsider h!'w the saving clause
may affect the !bligat n t! utilize, but als! h!w the !Ibligati! n t! utilize may affect the
saving clause. A general tendency implies that priwvisit!ntaining exempt ns shall
be interpreted wdrictively in relail n t the !bjecives which supp!rt the main
privisiin/s. Mlrelver, the prlvisins must be seen insitmutual c!ntext’? The
Ibligati! n t! utilize is the exchange flIr membership and thus a prec!nditiln fIr the
wh!le c!Intracual relatinship. Finally, a c!ntradcti n may further fav!r the
understanding that the prlvigis !f the affiliatiin agreement shall prevail. A party
cann!t b!'th undertake an !bligat n and put up c!mplete safeguards f!r the ex@cutlf
the samé’® Put differenly, a pary cannlt, with a ntwarrany prlvisi! n, av!id

resp!nsibility f! r its lwn c!mmit ments.

In fav!r If a reversed utlizati! n !bligati! n with respect t! CC licens!rs speaks the legal
pri'ri ty rules which have been flrmed waih the legal d!ctrine. Three pri'rig rules are
directy applicable fir the AddendumOs relatiln t! the affiilab agreement: Yian
addendum has prilnt ! ver Iriginal w!rding, (ii) recent dlcuments have priliyt! ver
prilr dlcum ents, and (iii) specified prisi Ins have prilrity ! ver general equivalent$?
Additi! nally, a mdificati!n If a cIntract term is indicia f!r that the parties intended t!
diss!ciate fr'm the Iriginal settlement and thus the m!difidlan shall prevail.

The analysis ablve fav!r an understanding where the !Ibligat! utilize is n!t vlid,

but atered due t! the c!ndilns set flrth in the Addendum. T! what exact extent the
Ibligatil n may be midified is sl !pen flr discussi! n, but STIMOs c!ntradisie
behavir If b!th undertaking an !bligat n and putting up c!mplete safeguards f!r the
executi!n !f the same certainly will affect the applicalyilitf the legal prilrity rules
discussed ablve. Furthermlre, it is !f vast imp!rtance flr the determihas tha STIM
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acts under the rd !If a trustee It is a main and crucial issue flr the exercise !f rights
that slcieties fuffil their functil n If trustees:’®

Hence, nltwithstanding the Addendum, the !rganizati'ilsicts under an !bligat n t!
utilize the rights under the affilidtn agreement. Tlutilize implies an !bligati!n t!
make the mlst !f Hlwever, the n!-warranty prlvisi'!n cIntains a nltiln that when
filing flr alllwance t! license a w!rk under a CC licens® the c!pyright clllective
slciety cann!t assure that the rights under the afiiliatagreerant will be utilized in
the m!st efficient manner. In !ther w!rds, pursuant t! STIMefficiency gles hand in
hand with exclusivig and t'tality. This apprlach is the traditnal !f c!pyright
clllective management. Clpyright c!lleatg s!cieties enable themarket t! functi'n
when the right hllder cann!t clntract direlst with the end user. The rati!nales are
based !n efficiency and transdat c!sts. Nevertheless, can the desired efficiency be
upheld if cl!pyright clllecting sl!cieties !ffer a n!n-exclusive /and inc!mplete
repertlire? The answer is tw! fidled. The efficiency will be affected but it can be
reclvered. Yet again the techk!gy c!mes int! play. Over the recent years the DRM
techniqueOs influence n the !peratilns !f clpyright cllleee slcieties has been
discussed in the dlctrin&? The rise If DRM was ¥ s! me predicted t! end the era If
c!pyright clllecting slcieties. Others have argued that the slaststll have an
imp!rtant r!le as prim!ters !f cultural diversity and cultural iderity even if DRM
technlll gy takes !ver s!me !f the tradit nal adminisratiinal !perati'ns such as
remuneratin acclunting. An addit! nal benefit fr'm finding synergies between the tw!
systens shluld be emphasized. If DRM is mlre accurate flr slme !f the tasks that
tradtilnally c!py right clllecting s!cieties have been camg !ut, the s!cieties must
and shall preferably adapt and put their efflrts int! Ither imp!rtant features !f the
regime, e.g. !ffer a m!re diverged and pragmgsas!l uti! n which is attractive t! mire
categ'ries !f right hllders. As a result, the clpyrightllecting s!cieties, in synerg
with the DRM technllgy, may remain efficient but may adilibally ! ffer a greater
segment !f appealing services.

% X
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'"® Graber, Nenlva & Girsberge€lllecting SlcietiesDn!t yet Osix feet underO. A brief review
If the internatilnal symp!sium ODigital Rights Management: The End !f Clllecting Slcieties?

At the University !f Lucerne,itzerland, June 24 and 25, 20@nline:
http://ssrn.c!m/abstract=134509Graber, OClllecting S!cietiesO]

%!



H!wever, the exclusive rdtnales d! n!t end wih the efficiency reas!n. A cnplete,
exclusive repertlire irplies market valué’’ Despie the demand amlg members fir
m! re pragmat management $liti! ns, the same members cann!t deny the decrease in

market value !f the repertlire when the Irganizia n! I'nger !ffer c!mp lete clverage.

Ablve, STIMOs !bligait n t! utilize rights under the affilidgt n agreement has been
analyzed under aefficiencyperspedve, i.e. utlize as in m!st efficient administrati'n.
Hlwever, under the affiliat n agreement, t! utilize must furthé@mply an !bligat! n t!

carry lut the !btained mandate with due care and under due standards. The
Rec!mmendait n adv!cates, with respect t! the relahship between right h!lders,
c!llective right managers and simercial users, that the clllective managerg. a
siciety, shluld applythe um! st diligence in representing the interest If rightders*’®
Diligence !ught t! imply a duy t! e.g. inflrm the right h!lders ab!ut the management

and changes theret!. STIM d!edtrcarry !ut the utmist diligence when flrmulaing a
diffuse and unclear statement that regulates such a material feature like remunerati'n
acclunting. Utm!st diligence w!uld be t! prlvide the members with inflrmiain, based

In findings and experience, !fin!lw the rlyalty acclunting may be affected, t! what
extent and h!w the !rganizdtn will administrate the new member categ!ry t! reduce

the pltential upc!ming difficulties and c!sts. On the !ther hand, the new !pp!rtunis
subject flr a tw!-year trial. STIM is clllecting statisics, facts and experience frim the

tw! -year trial t! be able t! set better standards flr the u$€C licenses !n a IIngterm

basis and thus the diligence standard may be appr!priate f!r the present circumstances.

Under the !bligailns set by CISAC, STIM has a resp!nsibiitt! administrate the
rights efficienly.!’® T! administrate the rights implies t! utilize the rights and
c!nsequenly this must be dine in best capable manr&fiM !ught t! have at its
disp!sal effectve machinery flr the cllecti! n and distribut n ! f r! yalties t! creat!rs
and publishers and@ssumes full resp!nsibilt f! r the administrati!n !f the rights
entrusted t! it. Additi! nally STIM is !bligated t! adapt c!ntinually t! market and
techn!l! gical devellpments.
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6.2.3Mldificat i! n If an uncInsciln able cIntract term

In the previlus analysisflthe understanding !f the cInceptinc!mmercial the p!ssible
impact !f the general prlvisih in 36 = !If the Clntracts Act was discussed. Yet again
the imp!rtant prlvisi! n in Swedish c!ntract law attracts attenti!n. As descrilb&dve, a
cIntract term!r c!ndi ti'ln may be mldified !r set asile if suchaterm!r cIndi ti!n is
unc!nsci! nable having regard t! the clntents !f the agreement, the circumstances
prevailing at the time the agreement was entered int!, subsequent circurasiamte
circumstances in generaHence, is it clnscihable that the Addendum clntains a
privisilin that de fact! may deprive the member !f all p'tential remunératc!nnected

t! a wirk?

The Addendum must be viewed in the light !If the main agreementheeaffiliati! n
agreemant, and !ther prlvsins set flrth in the Addendum. Since the Addemadu
explicitly limits the license p!ssibilies t! the NC licenses it appears illlgical t!, with
respect t! rlyalty acclunting, create a state !f affairs that p!tealy may nlt
distinguish betweerclmmercial and nInc!mmercial. Furthernire, it is c!ntradctive
that STIM leaves the determinatiln !f the defitin If n!nclmmercial t! Creative
C!mm! ns and at the sameme makes reservatilns regarding its !wn p!ssibgs t!
c!llect and acclunt flr rlyalties due t! the vagueness !f the term.

Once again the pary resplnsible flr an unclear prlvisih has t! carrythe risk f!r the
same. STIM d!es nl!t specify in what instances !r situati!ns the right attributi'n may be
difficult t!' determine. Neiher leaves the prlvisih any clariy regarding what c!sts that
may be affiliated with memberQOs use !f a CC license. Mlrelver, is STIM required t!
privide pr!lf ! f management difficuies and increased clsts flr the nvarranty
privisil n t! kick in Ir dles STIM always have the Ipti'n t! refuse rlyalty acclunting

flr CC licensed w!rk/s regardless kituat! n? he reas!n hereflre is predictable
difficultiesEO The w!rding implies that that the prlvisit may be vid if n! difficult ies

Ir clsts can be referred t! the memberOs use !f a CC license. Irrespectively, the
vagueness will be interpreted t! STIMOs disadvantage andnie siases the !

warrany prlvisi! n may be set aside.

Pursuant t!136 @ parttular attenti'n shall be paid t! theeed t! prltect th!se pares
wh!, in their capaciy as clnsumers !Ir ltherwise, hld an inferilr bargaining p!sitl n in

the c!ntractual relat nship. The slle member dles n!t have the status !f a c!nsumer,
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but !f an undertaking !f small calibel’® and shlutl thereflre qualify under the
paragraph®' The pltental CC licens!r clearly hlds an inferilr bargaining p!sit n.
STIM is under n! Ibligat! n t! ffer the !pp!rtunity . M!relver, at this stagetiis likely
that the categ!ryif STIM members wh! will take advantage !f the !pp!rtunitis !'f
min!r scale in relat n tt STIM members wh! will n!t and hence CC licens!rs lack a

p!wer t! negltiate the terms and c!ndit ns !f the Addendum.

An addii! nal raf! nale fir midificatiln ! f a cIntract term may be discrimirian.*®?

Heret! may be referrd that a partynake disincti'ns in between different categ!ries !f
individuals based !n circumstances which cann!t be deemed acceptable. Hlwever,
distincti! ns based !n ec!nimical cInditi! ns, flr instance differences in c!sts c!nnected

t! varilus categ!ries !f cIntract parties, cann't in general be deemawt!nsci'nable.

Finally, d'es any circumstancgwevailing at the time thaegreement was entered int!,
Ir subsequeny appeared, fav!r a strict understanding !f the-warrany privisi! n? l.e.
if STIM s! desre, theyare n!t requied t! carry !ut rlyal ty acclunting even flr
c!mmercial use !f the w!rk licensed under a NC license. It must be emphasized that the
understanding !'f what c!nstitutesn!nc!mmercial still is far fr'm dear and
unambigu!us. An indepatent STIM interpretati!n !f the clncept is inappr!priate. It
w!uld resul in tw! categ!ries !f CC licensed w!rksbthe !'nes independeht licensed
by creat!rs wh! ch!lse t! stand !utside the clllecive management !f clpyright
clllecting s!cieties, and thenes licensed under c!nditns drawn up by a c!pyright
c!llecting s!ciety. When the termsflthe Addendum were prepared the !rganizat! f
Creative C!mm!ns had nlt yet published its rep!rt In the Inline p!pulanOs
understanding !f the term and thus thiuatin was even ml!re vague than what it can
be c!nsidered t'day Even if the circumstance that Creative C!mms! nlw has
published a rep!rt In the matter ay lead t! a m!dificai! n ! f the ability fl r STIM t!
leave n! warranies regarding remunerah, the state !f affais is far frim <elf-
explanatlry why it is reaslnable flr STIM t! apply sime s!rt If saving clause.
Additi! nally, a fact!r !f significance is thdrial perid !f tw! years. STIM is the first
c!llecting s!ciety in the jurisdict! n ! f Swedenf fering the Ipp!rtunity f! r its members
t! license under a CC license why m!dest knlwledge is accessible. T! be able t! !btain
% X
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experience, findings and expressed !pms!and understand theroplexities applicable

a test petd is material. As a result,feer the tw! years tal, the terms and c!ndins

m! st likely will be altered !r set aside due t! the experience then accessibla!uVit
safeguards, the incentive fir STIM t! carry lut the trial w'uld be reduced and n!
experience w'uld be !btained.

6.2.4 Final Clmments

STIMOs saving clause set flrth in the Addendum shluld be seen in the light !f STIMOs
functi! n as a trustee. Hence, even if the clause ptkycan deprive the member m

any remunerdtn accluning such an ggicat! n !f the prlvisi! n is neither accurate n!r
legal. STIM is, particularly under legal deeds frim the Eur!peanm@iunity, requred

t! carry !ut the management after equitable standards. Certain categ'fiesembers
may n!t be disp!ssessed their riglitremunerati!n due t! a need flr new acc!unting
m! dels. Rather c!psight clllecting s!cieties are required t! pay attentiln t! new
market patterns and techhgical changeBeing seen t! be fair isfl vital imp!rtance

fl r any membership !rganizidin. STM is yet !bligated t! utilize the rightsin best
capable manneAs a result !f that new efficiency standards may have t! be devel!ped
beflre c!pyright clllecting s!cieties can prlvide a greater segment !f appealing
services and 8it n! t renlunce efficiency, sine reservatilns with respect t! utilizatn
may be accepted, but n!t t! the extent that CC licens!rs Ibtain n! remurlemét r any

use If their wirks. The general prlvisiln in 36 & speaks ihd same diredtn. STIM

has drafted th unclear prlvisiln and has a stringer bargain plsih than the CC
licens!r why the privisiln shluld be interpreted t! STIMOs disadvantage. Hlwever, the
applicat! n If the prlvisi! n may be saved by the trial peri!d and the purp!se therelf t!

Ibtain kn!'wle dge !n required alterati'ns in management.

6.3 An Obligati!n t! Detach Remunerati!n flr NInc!mmercial U se
F!r this sectin, tw! previlus !bservati! ns needs t! be brlught t! mind:

() STIM dles nlt, t'wards the member, warrant that @danting is n!lt made flr

n!nclmmercial useand
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(i) The filing f!r alllw ance t! license a w!rk under a CC license is a nltificati!n t!
STIM that the member Inly wants the !rganizatiln t! utilize the rights
applicable with respect t! c!mmercial use.

Yet again,STIM dles n!t warrant that theycan c!nply with the atered !bligat! ns
ensuing as a clnsequencéthe memberOs applicatiln fir use !f a CC license. Slme
Ibservat! ns discussed ab!ve are applicable als! flr this decthence they will inially

be undeirhed, but flIr the rest !f the analysis the discussils c!nstrained t! areas
which have nl!t yet been described and analyzed.

In c!mparis!n t! the previlus discussih In the right t! remuneratiln, STIM here puts
the ratlnales flr anlther saving clause deérenty. Under this prlvisiln STIM
explicitly emphasizes the difficuéés in determining whethem specific use may be
classified as c!mmercial !Ir nlie! mmercialas the reas!n fIr the rfwarranty appr!ach,

as well agp!'tential c!sts flr the determinait n.
6.3.1 Equitable management

CBeing seen t! be fair must be a vital part !f the distributi!n pricess in a membership
Irganizati'n O Members receive regular payments when their wirks were flund used
and the payment due exceedsns!minimum annual valu&® Additi! nally, s!me link
between the p!pulant !f a wirk and a c!pyright c!llecting s!ciety payment t! the right
h!'lder lught t! be essendl f! r equty purp!ses. The same hllds flr detachntet
payments flr use !f wirks which d!InOt qualify flr remuneih accluning. Unjust
payments which affect remunerati'lns clnnected t! !ther members, i.e.-Q
licens!rs, may in the lhg run affect the mandate !f the respeetc!pyright c!llecting
slciety and whether its actiwtis c!nsidered legit.

The Addendum aims at the member, but an!ther gglitcussiin may be carried 'ut in
relat! n t! the custimers !f STIM. It is material flr STIM t! establish a willingness t!
pay anming the users !If clpyight pritected w!rks. Resistance in this manner due t!
inadequate cl!llecting standards will je!pardize the c!liset management system as a
wh!le. Mlrelver, STIM is required t! apply equitable payment standards under the

CISAC membership. The Prlfessibl Rues states that each musical s!ciety at iatlets
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shallenc!urage the lawful disseminbn !f wirks by facilitating the licensing !f rights
in return fir equitable paymert*

6.3.2 Repertlire nltificati'n

The Rec'mmendatn clntains a requirement regarding repertlire inflrmiat.'®°

Clllective rights managers shall inflrm right hllders and mmercial users !f the
repertlire theyrepresent, any exisig repertlire recipr!cal representati'n agreements,
the terrtlrial sclpe !f their mandate flr that repertlire and the applicable tariffs.
Clnsequenly it is imp!rtant flr a clpyright cl!llecting s!ciety t! have accurate and up
t! date kn!wledge ¥ its repertlre and the rights the !rganiaah are !bligated t!
utilize. Additi! nally, CISAC in the same manner requires its members t! keep accurate
and up t! date d!cumentati!n relatg the sc!pe !f their repertlires and the rights which
they are mandated t! administer in respect !f such repertfifeUncertainty in this
regard n!t Inly affects the members but als! the cust!mers !f the respeat!pyright
c!llecting s!ciety since smeuse !f the cust!nmers will henceflrth be free ficharge and
thus fall lutside !f the mandate !f the s!cigt

6.3.3 A right t! refuse fees payable

The NC licenses prlvide the licensee Wit rlyalty-free license t! explit the rights
apdicable flIr nInc! mmercial purp!ses. What happens if STIM charge the licensee flr
the nInc! mmercial use f the wirk In the basis that the classifican ! f use is difficult

t! determine !Ir the classificat n implies increased c!sts? The STIM cust!mer and CC
licensee will refer t! the CC license cintract and call attentiln t! that the wlrk is
licensed flr nInclmmercial use In an individual basis and that the license is free !f
charge. STIM shall thereflre nlt administrate the use ankkect fees. Clnsequent if

the use really falls witin the sclpe !f nInclmmercial use, the nWarrantypr!visi!n

set flrth in the Addendum which aims at the members, sh!uld nlt affect the clnsumers
right t! refuse fees payable, regardless !f it the classificais difficult and c!stly.
Acclrding t! STIM the cust!mer c!ntracts have nlt been altered and thus n! saving
clause c!rresp!nding the nwarrany prlvisi! n in the Addendum is applicable.
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6.3.4 The survival f the !pt-lut firmula

With an !pp!rtunity fl r members !f clpyight clllecting s!cieties t! license wlrks
individually, n! slciety can warrant an exclusive andngplete repert!re within a
territ!ry . The CISAC decisih'®’ (see ablve) entails that pyright clllecting s!cieties
can n! lI'nger, tlwards its cust!mers, !ffer exclusive and woiplete repertlres since the
individual member is free t! pick any manager in any territlry !f their chlice t!
administrate rights !f the memberOs preferefite fact that the exclusivitis even
m!re diminished by usef!CC licenses by memberd t!pyright clllecting s!cieties
d'es n!'t change much in this regard. In angpetitive c!pyright c!llective management
market the single s!cigt! ught t! alter dstributi!n rules and applicable staards f!r

the clllecti! n If fees.

Clnsequenly, it must be queditned if the respective c!pyright cllleatg s!ciety may
cIntinulusly !perate under the Iptlut flrmula that has been characterizing the
administrati!n !If the Scandinaan c!pyright clllecting s!cieties. The Cmmissiln
demands c!npetiti! n within the c!pyright managerant sect!r. If the demand impacts
the market it is hard t! picture h!w the extended cl!llect license regime can survive.
If several s!cieties cllect fees ad distribute them as rlya#s, which ne !f them
shluld be given the right t! administrate the payments c!nnected t! creat!rs wh!
chllse nlt t! be a member !If any managing s!cig The CISAC decisih dles nlt
discuss the future !f the extendedllelctive licensing system. It sllely states thdtet
extended licensing system dl!es n!t impede, as such, lizating s!ciety I! cated in
an'ther EEA cluntryfrl m issuing a license clvering the territ!ry !f the EEA cluntry
where such a system is in pldé&Hence, it is nlt subject flIr determinéms in the
partcular ruling. The usual cInditn flr a clllecting s!ciety t! validly issue an
extended license is flr it t! be in line with #al laws !n the funat ning !f clllecting
slcieties (in terms !f acluntability, efficiency). Any clllecting s!ciety fulfilling this
c!nditiln clul d pltentially start t! issue extended licenses and acc!rdingly, the decisi!
dles n!t undermine the existence and the filnging !f the extended licensing system.

The future!f the extended cllleave license was ackn!wledged by the Cluncil In
Legislai! n in the Swedish legislae priplsal f! lllwing the Inflslc directive
X X
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(2001/29/EG)®° The Cluncil In Legislai! n emphasized that ises mayarise frim the
fact that several Irganizatns may cmply with the rules flr alllwance t! enter int!
agreemnt under the extendedIiéctive license system.

6.3.5 The impact !n the cImnms

STIM states that remunetfah ac!unting may be carried lut als! fir nInclmmercial
use !f a wirk if the use is difficult t! classify !r if the classificaltn entails increased
c!sts. Hence a licensee !f a CC license may surprisingly be charged by STIM if the
licens!r is a member If the tganizatl n. This sitiatin may impact the c!nfidence in
CC licenses generally. Picture a situatwhere a larger and largermim!n is created

by the use t CC licenses, but where the public cann!t put c!nfidence in that the w!rks
actually are a part !flte clmm! ns due t! a p!tentl risk t! be charged by a c!pyght
c!llecting s!ciety if the use carried !ut may be difficult t! characterized asnohercid

Ir nInclmmercial. Creatve C!mm!ns requests licens!rs t! be liberal in what they
accept frim !'thers™*° A liberal and !pen attitude by licens!rs may be an explimat!

the lack If disputes w!rbdwide regarding the understanding CC license terms.
H!wever, when a c!pyright clllectng s!ciety clllect fees flr a use that a licensee
c!nsiders free !f charge the situah may be altered and it may !'n a greater level affect
the extent !f use !f CC licensed w!rk.

6.3.6 Final Cmments

Yet again equyt reas'ning is !f significance, but undehis particular prlvisiln b!th
with respect t! nembers and cust!mers !If the slciet Equty is material nlt Inly t!
c!mply with nIn-discriminatin standards but als! t! retain the system legit. In the
previlus chapter divergence was mainly idéad in betveen the prlvisiins !If the
Addendum and the affilidtn agreement. H!wever, tlwards the custimers !If STIM,
discrepancy ideifted in between prlvisiins set flrth in the CC license c!ntracts and
privisilns in the Addendum beates materal. A cust!mer If STIM is nlt !bligated t!
pay fees referable t!' n!nanmercial use regardlessf !if the classifical n
c!mmercial/ninc! mmercial is difficult and expensive t! carry !ut Ir n!t. Mlrelver, a

separate dcussiin ! f implrtance is !'ne that ackn!wledges p'tential affés 'n the use
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If CC licenses. Cllleahg !peratilns lacking accurate due diligence may bring
uncertainy t! the use !f CC licenses in general and hence affect the regime as a whlle.

6.4 A Nltificati'n O bligati! n t! Flreign C!pyright Clllect ing Slcieties

Paragraph 3, 4 and!b the Addendum (paragraph 3 and 4 analyzed abé&pgplies fir

use If the wirk/s in jurisdictilns lutside !f Sweden.H!wever, STIM disclaims any
resp!nsibility ! r nlticing flreign c!pyright clllecting s!ciet ies ab!ut the limitai n in

administratiln !f the righs that fllllw fr! m the CC licens.

W! rldwide, clpyright clllecting s!cieties w!rks cllsely, In the basis !f stcalled
Orecipr!cal representatiln agreementsO, t! be able t! distribute remuneratiln t! its
members flIr use lutside fi the territ!ry the respective sl!cist! perates within.STIMOs
disclaimer must be seen in the light !f this backgrlund. C!nseqlyeitther parties than
STIM have an interest in that their administrati'n is carried !ut clrrectly. Plir
infirmat! n fi' w fr'im STIM will affect the flreign c!pyright cl!llecting s!cieties and

thus the analysis !ught t! eanate fr'm internat'nal standards set and the !blights

in between sister s!cies.

The Eurlpean C!mmuny emphasizes the impl!rtance in management slcieties
prividing inflrmati! n blth internally and externally and calllsr efficient exchange !f
inflrm ati! n between c!pyright c!llecing s!cieties including the establishment !f clear
privisiins fir slcieties t! enj! y access t! each !therOs echic data®

The Recimmendait n dntinulusly calls attenti!n t! the value !f inflrmati! n exchange.
Clllective rights managers shluld give reas!nable nltice t! each !ther and c!mmercial
users f changes in the repertlire they represtfitAs a part !f the recpr!cal
agreemnts in flrce In the marketplace the respeet s!cieties d! exchange
inflrm ati! n In their repertlire. The applicdtn fl rm f! r the use f a CC licensed must
be prlvided with inflrmat! n ! f the w!rk/s which the auth!r wishes t! licensender a
CC license. Hence, when a repl!rt is sent t! a sister syjceesh!rt inflrm ati! n nltice
cluld be attached, describing that s!me w!rks in the repertlire aldd#lly may be
licensed under NC licenses, which implies that the administrati!n shdihed t!
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c!'mmercial uses f the wlirks. The rep!rt cluld further easily pht lut the wlrks
affected. It is an'ther issue if the sister s!gidtas issues wit the new administrati!n
fl rmula and ch!lse t! manage the rights after its traldital meth!ds.

The demand flr multterrit!ri al licenses has started t! firm but yet nati'nal licenses
and recipr!cal representati!n agreements are the standard !n the marketplace. Hence,
until the need flr mult-territ!ri al licenses flr clpyright pr'tected w!rks bec!mesa
reality, inflrmati! n in between right managers is crucial. Pursuant t! the
Rec!mmendait n, muli-territ!'ri al licensing is appr!priate in !rder t! enhance greater
legal certaing t! c!mmercial users in reldtn t! their activity and t! flster the
devellpment !f legitimate !nline serviced®® At the present state, the legal certgifitr
use n't limited t! a territlry may be reclvered thrlugh g!'d inflrmat! n channels. The
need has been ackn!wledged by CISAC in ti@imm!n Inflrmatiln Sy stem(CIS).
CIS is the heart !f CISACOs techingy devellpment phn wih the !bjecives t!
imprlve the qualiy ! f management, t! facilitate the exchangé infl rmat! n and t!
maximize efficiency between slcietiéd! FIr this purp!se the CIS plan ietermined t!
create a wl!rldwide digital rights managent system basd !n standardied
identficati! n ! f creatve w!rks and linkeddataexchangenetw!rks between the CISAC
slcieties. Technically, the CI8 nsists !If tw! series !f t!lls that prlvide the building
blicks t! gl'bal digital c!py right administrati'n. The first c!mp!nent features the
integrat! n !f unique, 1SQcertified, standarded internait nal identifiers ¥ wlrks and
parties relevant t! the creative prlces¥he secInd pertains t! a netw!rk !f glbal
databases, !r subysems relying !n varilus centralizedral increasingly decentraéd
techn!l! gies, that will serve as the rep!sitlry !f authlritative inflrmdtn In the
creative prlicess flr all partipating CISAC s!cieties.By enabling CISAC members t!
Iptimize their dayt! -day administatin and inf! rmati! n exchangethe CIS plan has
beneficial results such as aut!mated trangast andm! re accurate and quicker &jty
distribut! n between CISAC slcigds. The Internet has intrlduced !pp!rtungs.
Am!ng a vast amlunt !f benefits it is a prime mechanism filistribut! n,
c!mmunicat! n and inflrmatiln m! vement. CIS enables CISACOs member sésiet
t! imprlve their efficiency wih respect t! blth creatlrs and users and t! seize the

I pp!rtunities !f the digital age The intr!ducti!n !f CC licensesderived frim the vey
X X
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basic funct ns and !pp!rtunties !f the InternetAs described ab!venew distribuil n
channels facilitate new crelamh prlcesses and changing rlles !f culture players and new
techn!l! gical meth!ds challenge the prlvisiis !f clpyright law w!rl dwide since every
use in the digital realtrequires a c!pyand thus permissil. Hence the CIS indtive
seems created flr situati'ngist like the intrlducti!n !f CC licenses wihin the mandate

If clpyright clllecting s!cieties, which challenge the tradital way !f managing
rights.

The t!ll s fir efficient and accurate administrati!n prlvided by CISAC shall be kept in
mind when studying the CISAC Statues, as well as the different pr!fedsililes set

fl r categ!ries !f sl cieties. As previlusly describedan !rganizatl n !lught t! have at its
disp!sal effectve machinery flr the cllecti! n and distribut n ! f r! yalties t! creat!rs
and publishers and assumes full resp!nsipilit r the administrati!n !f the rights
entrusted t! i.'°° Regarding d!cumentatiln, the s!cigtis !bligated t! keep accurate
and up t! date dlcumentati!n relatg t! the sc!pe !f its repertlire and the rights which
it is mandated t! administer, and further prlvide, and keep current, accurate
d! cumentati!n !f its distributiln meth!ds in the CISAC Distributn Methlds
Database?® Additi! nally, each rusic slciety shall at all imes adapt cintinually t!
market and techr! gical devellpments®’ Clnsequenly, if CISAC prlvides a
clpyright clllecting s!ciety with advanced and devel'ped mechanisms flr inflrmati'n
exchange it is !bligated t! administrate, and keep and distribute inflfmatin the
same qualified manner as theld!prlvide flr.

6.5 C!mpetiti'n C!ncerns

Hist!rically, quest ns have at several !ccasis been raised regarding if the respect
activities carried !ut by clpyright clllecting s!cieties d! c!mply wih c!mpeiti! n law.
STIM is an ass!catl! n which enjlys ade fact! m! nlp!ly in Sweden !ver the market
fl r making available c!psight pritected nusic!?® Hence, their adtities must alays

X X
1% CISAC Statues, supra rét165 Article 8 ¢
1% prifessilnal Rules, supra nlte 168 Article 18tg 19 e
97 bid. Article 8 h
1% Case @52/07, Kanal 5 Ltd and TV 4 AV v F&reningen Svenska TInsSttares Internatilnella
MusikbyrE (STIM) upa, (Reference flr a prefiany ruling frim the Marknadsd!mst!len).

&!



be reviewed in the light !f p'tential affects !n trade in between member states !f the
Eurlpean Uni!n.** The initiative If STIM t! alll w CC licensing fIr wirks in the
repertlire represented and administered !n an !therwiskective basis is carried !ut
thrlugh an agreement with addinal prlvisilns applicable alngside with the
privisilns set flrth in theaffiliati! n agreement. In this séah the Addendum will be
analyzed thrlugh a ahpeiti! n perspeave. H!wever, STIM and !ther clpyight
clllecting s!cieties carry!ut pillt activit y and c!nsequety the Eurlpean CImmuniy

Ir d!m esic c! mpeitil n auth!rities have n!t gt reviewed any p!tential chpeiti! n
c!ncerns arising frm the new prlvisilns in flrce. With n! direct c!rresp!nding clurt
decisi!ns Ir declarai ns, acclmpanied by the very unique c!ncept !f all'wing
individual licensing wihin the mandatéf c!llective equivalents, the attempt t! an
analyze bec!mes rather specuvat

6.5.1 Negleahg the need flr an altered cl!lletttn f! rmula

Prlvided that STIM neglects the presence !f CC licensed w!rks within their repertlire
and clllect fees flr ninc! mmercial use t the w!rk the administrati'n may c!nstute
abuse !If d!minate p!sii! n pursuant t! article 82 !f the EC Treaty. In a request fIr a
preliminary ruling c!ncerning the interpretati!nf!Article 82 EC the Clurt !f Jusice !f

the Eurlpean C!mmuniies (Othe ClurtO) interpreted the legacy !f a remuneratiln
m! del used bySTIM fl r the tekvisin brladcast !f musical w!rks prltected by
clpyright?® The clurt flund that:

QArticle 82 EC must be interpreted as meaning that a clpyright
management !rganisati!n wh a d!minant p!siti!n In a substantial part !f
the c!mm!n market dles n!t abuse that p!sitiin here, vith respect t!
remunerati!n paid flr the televisi!n brladcast !f musical ks prl!tected

by c!pyright, it applies t! c!mmercial televisi'n channels a remunerati!n
m!del acc!rding t! which the am!unt !f the rlyalties clrresp!nds partly t!
the revenue !f th!se channels, prlvided that that part is prlp!rtilnate

Iverall t! the quantity !f musical Wwks prltected by c!pyright actually

Online: http://eur
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brladcast Ir likely t! be brladcast, unless an!ther meth!d enables the use
If th!se wirks and the audience t! be identified m!re precisely with!ut
hlwever resulting in a disprlp!rtilnate increase in the clstscurred flr

the management !f cIntracts and the supervisiln !f the use !f th!deka. O

The ruling may be applicable als! when STIM carries !ut administrati!f !
remuneratin payments flr wirk/s licensed under a NC license. STIM is !bligated t!
carry!ut the administratiln in acc!rdance wht the meth!d that m!st accurate idefies
the use ¥ wirks and the audience. Hlwever, attenti'n may be paid t! dispr!p!rti!nate
increase in cl!sts flIr the management !f c!ntracts and the supemi#ithe use 'f th!se
wirks. Clnsequently, difficulies in categ!ry determindtns and increased c!sts theret!
may all'w STIM t! apply a previlus, say traditnal, remunerati!n m!del. H!wever,
STIM shluld discuss !ther p!tential meth!ds Ir mldels wit m!re accuracy and
analyzewhether !Ir nlt disprlp!rtilnate c!mplexities and c!sts arise as a c!lnsequence
there!f.

6.5.2 The impact In Creative @m! ns licensesO relevant market

Additi! nal c!ncerns arise fin the fact that the Addendum ly all'ws individual
licensing under &reative C!mml!ns licenseClnsequenly, !ther license initatives
similar t! the Ine carried !ut by Creave C!mm!ns are deprived frim the p!ssibiltt!
attract STIM nembers. Fr!m this paidular aspect, cluld the Addendum c!niited
abuse !f dIminant plsit! n pursuant t! Article 82 EC? T! be able t! determine a
p!sitiln !If d!minant p!siti' n 'ne must first decide the relevant market. The relevant
market p!tentially affected cluld be !ne flindividual licensing !f c!pyright pr!tected
w!rk by way !f licenses free !f charge, nhdiscriminative and !pen flr all. T! be able

t! determine relevant market the pr!duct market and the gelgraphical market must be
determined® C!nclusive fir the classificatiln !f priduct market & the substutability

If a pr!duct Ir servce. Prlducts Ir servtes which is substutabe with regards t!
quality ! r charactestics, price, use, clnsumersO apprehensihdreal subsitutability
p!ssibilities bellng t! the sane pr!duct market. FIr the determinati!n !f the ge!graphic
market, transp!rt p!ssibilites and c!sts !f transplrts are !f material imp!rtance. When
STIM Iffers its members t! license w!rks under a CC lse it affects !ther

undertakings prlviding licenses witthe same characterist since the licens!rs If
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these licenses lacks the p!ssibjlit! be members !'f a clpyright clllecing s!ciety
which may manage remunedtat administrati!n !n their acclunt. Hwever, STIM
dlesnOt have a direct rlle In this market since their services dlesnOt include these
partcular type !f licenses. Hence STIM cannlt have andihant p!sit! n In this
market. What STIM d!es is that it uses its d!minant piisit 'n Ine relevant maket t!
prlvide a payer !n an!ther market with benefits which elpeitively disadvantage
c!mpett!rs t! the player wh! Ibtained the benefits. H!wever, 'ne relevant market is
affected due t! !Iperatns Inly a d! minant cluld successfully carry lut and thuake
privisiln can pltentally be applicable. Additnally !ne has t! determine whether the
activities carried !ut c!nstitutes abuse pursuant t! ite 82 EC. In this c!ntext it needs
t! be ascertained whether the d!minant undertaking has made use !fpihletunities
arising !ut !f its d!minant p!stiln in such a way as t! reap trading bensfivhich it
wluld n!t have reaped if there had been nirmal and sufficient effeat! mpeiti! n.2%2
Yet again the unique amgement !f the all'wance f!r individual licensing challenge
the applicabiliy ! f c! mpetti! n law. STIM dles n't reap trading benefits, STIM rather
undermine its 'wn min!p!ly plsiti! n. The benefits are due t! Creative 18! ns, but
Creative CImm! ns has n! pd in the activites carried !ut.

Imagine a situati!n where STIM w!uld all'w licensing under any licenses similar t! the
Ines created by Creme C!mm!ns. These licenses cllilc!ntain license ters !f
equivalent caliber as!nc!mmercial. Withlut flreseealde terms and c!ndit ns STIM
w!luld have n! practical p!ssibilg t! carry lut any management flr the respéat
wl!rk/s als! licensed under an!ther license. Hence the pcactf STIM, regardless !f
the determinat ns ablve, may be !bjedvely justfied.?®

7. Summary and Final CInclusi'ns

Individual licensing ¥ c!pyrights are in many situati!ns impracal !r imp!ssible. The
Inline envirlnment may be referred t! this categ!ty situatins Bthe number !f right
h!lders, users and number !f uses are vast. This $ict shluld make cllective
management !f rights particular suitable flr the Inline envirlnment, but the cllieet
slcieties are faced vt new challenges referable t! the techhipéssibilities !f the
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digital age. DRM techniques, as well as a call flr mlre diverged management
Iperatilns, change the ec!ninic rati!nales flr clpyright clllecting s!cieties. M!relver,

the I'ng-established, exclusiyitbased mandate !f némnal c!pyright clllecting
slcieties has been perished by the Eur!pean C!mmiss€Z!nsequently, s!ciges must
devellp flrmulas flIr multi-territ!ry licensing and remunerati!n accluing, as well as
prepare flr their !peratilns t! be carried !ut in a c!mpdive market. H'w the
efficiency benefits If a mh!p!ly p!sit i' n may be reclvered in a chpeitive market is

a challenge flr the new market and its players, as well as retaining cultural diversit
therein. The Eurlpean C!mmunyt has further emphasized the imp!rtancefriéed!m

If chlice, i.e. flr right h!lders t! determine t! which trustee they chllse t! transfer
their rights and the management there!f. Flexilyilis encluraged and the respective
slcieties may nl!t penalize certain grlups !f members due t! e.g. thegifr Ir chlice

If rights transferred t! the s!cigt The managers are trustees with the !bligatt!
utilize the rights entrusted t! them and thus requirements with respect t! e.gy aqgdit
best practie standards must in general apply. Theiatme !f STIM t! alllw CC
licensing is an lutfl'w !f flexibilit y and adapt n t! the dgital realty. As a result a new
member categ!ryis created and STIM is Ibligated t! carry !ut the management with
respect t! the member grlup with due diligence and fulf#l resp!nsibility as a trustee.

N! dlubt the new !pplrtunity will cause c!mplex interpretati'nal determinans.

Hlwever, this fact dles n!t deprive STIM frim its !bligat n t! carry !ut the

management in best manner plssible. Daviag here frim may Inly be legit if

prip!rti Inate in relat! n t! the crcumstances prevailing. The lack éxperience and
uncertainy in p'tential implicatilns !'f the initiative will permit the use !f saving
clauses t! a certain extent, but the applicable safeguards may exd¢eed t! the plint

where a situdtn is created in which STIM has \Widrawn praatally all resp!nsibility

tlwards the membeISTIM is required t! fulfill its resp!nsibilities as a trustee.

The implicatilns !f STIM failing in this regard give idea t! aeparate discussilnflthe
c!nsequences theré! An anallgy may p!tentially be d!ne t! the C!mmercial Agents
Act (Swedsh c!de !f Statues, SFS 1991:351) Ir the C!mmissi!n Act (Swedish c!de !f
Statues, SFS 2009:865). 34 = If the Clmmercial Agents Act aBdo4!f the
Clmmissi!n Act similarly state that where the agent fails t! fulfill c!ntractual !r
statut!ry Ibligati! ns, liability t! c!mpensate the principal flr damage s! caused arises.

Unless the agent can sh!w that the failure was n!t due t! negligencthénagents
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behalf. But m!re implrtantly, if a parcular c!pyright c!llecting s!ciety falls sh!rt in
the Ibligati! ns !f a trustee, remberQOs in a clmpatie clllective management market
will chllse anlther slciety t! manage their rights and thus the s'gi®s length If life
will n't be very I! ng

Additi! nally t! basic trustee resp!nsibiliés, requirements regarding flexibyliand the
birth If a c! mpeitive c!pyright clllective management market will oipel c!pyright
clllecting slcieties t! reflrm therr remuneratl n and management flrmulas. If an
exising structure is n!t suitable flr the administrati'nf!new uses by cust!mers, n!r
appr!priate fIr the need !f individual sluti! ns !pen t! right h!lders, the structure needs

t! be reflrmed. STIM has taken #rst step tlwards such a reflrmé&n, prlviding a

m! re diverse and pragmatic service flr its members. H!wever, if STIM, during the state
If refirmatiln, dlesnOt maintain a management level whicmplies with the basic
resp!nsibilities !f ¢! llective managrs, the vluntary initiative by STIM may be subject

fl r state Ir C!mmunity interventin.

Additi! nally, p!ssible impact !n the use !f CC licenses in general shluld be
ackn!wledged. Creative Ghm!ns welclmes the p!ssibiliy filr STIM members t!
license wlks under a NC license and mamt eligibility f'r renmuneratin fir
c!mmercial use fthe same w!rk/s. The in&tive unquest nably fav!r the use f CC
licenses and the crelam !'f a bigger c!mm!ns since mlre creat!rs nlw have the cite

t! reserve Inly dme rights but sustain in the systenf tlpyright clllective
management. H!'wever, Creative @m! ns sh!uld be clncernedfl and clsely review,
hlw the interference !f a c!pyright cl!llecing s!ciety affects the use !f CC licenses and
hlw the slciety may c!'me t! indirectly influence the interpretatiln !f the license
cIntract terms. The interference may result in bigger c!nfositegarding the
understanding fithe CC clntract terms and t! which extent a wirk may be used fifee !
charge.

The first evaluat n !f the Dutch clrresp!nding trial, 'ngling since 2007, illustrated
that the pilt was successful and that the new services prlvided was highly valued by
memberg® Hiwever, the number !'f members using the new !pplrtunihas been
m! dest. Hence the Dutch s!cietyill call attentin t! the !pp!rtuni ty by increased
inflrm ati! n. During the fall ¥ 2009 the s!ciey will further carry 'ut a study t! better
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understand h!w the prlject may fulfillie needs !f the members. CC Netlands and
the Dutch slciey Buma/Stemra expect t! be able t! reveal the results by the end !f the

year.

N!twi thstanding the iderfted clncerns a first pil't is deemed successful and thus trials
in several 'ther jurisdiat ns are expected. The iwritve pursues the requirement flr
clllective slcieties t! be flexible t'wards its members and their expectatilns !f the
management. Further, the pewtar flexibility and abiliy t! prlvi de mlre diverse
services may turn !ut t! be an imp!rtant t!!l in he repecive sl!cieties c!mpeiti! n fl r

w!rl dwide members.



8. Material

¥ Swedish d!mestic legislati!n
The Act In Clpyright in Literaryand Artistic W! rks (Swedib c!de !f Statues, SFS
1960:729)
TheClntracts Act (Swedish c!de !f Statues, SFS 1915:218
Clmmercial Agents Act $wedsh c!de !f Statues, SFS 1991:351)
Inc! me Tax Act (Swedish Clde !f Statues, SFS 1999:1229)
Clmmissi! n Act (Swedish c!de !f Statues, SFS 2009:865)

¥ Swedish legislative prlp!sals and !ther preparat!ry material
Prlp. 1960:17 fill riksdagen med frslag till lag !'m upphlvsrStt till litterSra Ich
kInstnSrliga verk m.m
NJA Il 1961 s. 12

Prip. 1975/76:81m Sndring i lag !'m avtal !ch andra rSttshandlingar@@
fSrmSgenhetsrSttens 'mr(Ede 36 o

Prlp. 1992/93:56 Ny k!nkurrenslagstiftning

Prlp. 2004/05:110UpphlvsrStten i inflrmatiinssamhSllebgen!mfSrande av direktiv
2001/29/EG

SOU 2008:76F-skatt (Et flera

¥ Jurisprudence
NJA 1988 s 715

Case ©52/07, Kanal 5 td and TV 4 AV v F&reningen Svenska T!nsSttares
Internati!nella MusikbyrCE (STIM) upa, (Reference flr a preliminary rulingftthe
Marknadsdimstl en). http://eur
lex.eur!pa.eu/LexUriServ/LexUriServ.d!?uri=CELE":62007J0052:EN:HTML

¥ Eur!lpean Clmmunity material

Treaty Establishing the Eur!lpean CImmunity
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Directive 2001/29/EC !f the Eur!pean Parliament and the Cluncil If 22 May 2001 In
the harm!nisati!n !f certain aspects !f clpyright and related rights in the inflrmati!n
slciety. OJ L 167, 22.6.2001

Eurlpean Parliament res!lutiln In a C!mmunity framew!rk fir c!llective management
slcieties in the field !f c!pyright and neighb!uring right€2002/2274(INI)). OJ ®2 E,
16.4.2004

Clmmunicati'n fr'm the CImmissi!n t! the Cluncil, the Eurlpean Parliament and the
Eurlpean Ec!n!mic and S!cial C!mmitteeDThe Managment !f Clpyright and
Related Rights in the Internal Mark&russels 16.04.2004.
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